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VIA U.S. CERTIFIED MAIL & ELECTRONIC MAIL

Water Docket

Environmental Protection Agency

Mailcode 410IT

ATTENTION:  Docket ID No. OW-2003-0063

1200 Pennsylvania Ave., NW

Washington, D.C.  20460

Re:
Docket ID No. OW-2003-0063; Interim Statement and Guidance on Application of Pesticides to Waters of the United States in Compliance with FIFRA.
Dear Sir or Madam:


The members of Rock the Earth, a national nonprofit corporation, hereby submit comments on the Interim Statement and Guidance on Application of Pesticides to Waters of the United States in Compliance with FIFRA, EPA ID No. OW-2003-0063 (68 FR 48385, August 13, 2003) (“Interim Statement”).  The Interim Statement provides that application of a pesticide to waters of the United States consistent with all relevant requirements of the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §§136, et seq. (“FIFRA”), does not constitute the discharge of a pollutant that requires a National Pollutant Discharge Elimination System (“NPDES”) permit under the Federal Water Pollution Control Act, 33 USC §§1251 et seq. (“Clean Water Act” or “CWA”).  

It is our opinion, based on the current law and regulations, along with a wealth of technical information and data, that the Interim Statement is an illegal exercise of administrative authority, which attempts to bypass the regulatory process, carve out exceptions to or repeal provisions of the CWA, while significantly placing both the environment and human health in jeopardy.  It is our further belief that the actions taken by United States Environmental Protection Agency (“EPA” or “Agency”) Assistant Administrator for Water G. Tracy Mehan, III and Assistant Administrator for Prevention, Pesticides and Toxic Substances Stephen L. Johnson, in signing this Interim Statement, are without necessary legal authority.

I.
Rock the Earth

Rock the Earth (“RtE”) is a Pennsylvania nonprofit corporation with a national membership of concerned citizens who believe that the waters of the United States are critical to the maintenance and health of a sustainable and healthy environment and ecosystem, and are important for all forms of life.  RtE’s members will be directly affected by the Interim Statement in as much as an adoption of the Interim Statement allowing for the application of pesticides over and directly to waters of the United States, without the benefit of a permit review and site specific environmental assessment pursuant to the NPDES permit process, will lead to significant impact on the natural health and viability of the nation’s waterways, and could result in a degradation of water quality in streams that are often utilized recreationally
 and as water supply sources by members of RtE and the communities in which they reside.  Since such waters provide RtE members with municipal drinking water supplies, they, therefore, are deserving of the most stringent regulatory protections available.

II. The Interim Statement.

In the Interim Statement, the EPA issued its interpretation as to the jurisdiction of the CWA as it pertains to pesticides regulated under FIFRA, which includes pesticides that are applied to waters of the United States.  The Interim Statement is designed to address two sets of circumstances where the EPA believes that the application of a pesticide to waters of the United States, consistent with the relevant requirements of FIFRA, does not constitute a discharge of a pollutant that requires an NPDES permit under the CWA:

1. The application of pesticides directly to waters of the US in order to control pests; and

2. The application of pesticides to control pests that are present over waters of the United States that results in a portion of the pesticides being deposited to waters of the United States.

It is the Agency’s position that these types of applications do not require NPDES permits under the CWA if the pesticides are applied consistent with the requirements of FIFRA. 


It is RtE’s position that, for the foregoing reasons which are explained in detail in the subsequent comments in this letter, the Agency’s interpretation set forth in the Interim Statement is patently illegal, contrary to law and poses an imminent threat to both the environment and human health. 

III. Compliance With The Requirements of FIFRA Cannot Repeal Provisions of the CWA.
Congress, in both the language of the CWA and in its legislative history, specifically recognized the need for activities which involved the discharge of pollutants into waters of the United States to undergo adequate review, so as to adequately protect the environment and be sufficiently protective of human health.  In order for the Interim Statement to effectively negate the need for an NPDES permit, the Interim Statement must effectively repeal the Congressionally established and statutorily mandated permit requirements of the CWA.  However, not only would it be contrary to administrative law to allow for a repeal of mandatory statutory requirements through a guidance document such as the Interim Statement, but the fact of the matter is that both the CWA and FIFRA serve completely different purposes which if not in conflict, can and must be given legal import.  

A.
The Clean Water Act and Legislative History of the Clean Water Act Support the Conclusion that Waters of the United States are Entitled to Protection.

Congress passed the CWA for the stated purpose of “restor[ing] and maintain[ing] the chemical, physical, and biological integrity of the Nation’s waters.”  33 U.S.C. §1251(a).  In so doing, Congress chose to “recognize, preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) of land and water resources, and to consult with the Administrator in the exercise of his authority under this chapter.”  §1251(b).  Solid Waste Agency of Northern Cook County (“SWANCC”) v. Army Corps of Engineers, et al., 531 U.S. 159, 166  (2001); United States v. Riverside Bayview Homes, Inc. et al., 474 U.S. 121, 123 (1985); Williams Pipe Line Company v. Bayer Corporation, 964 F.Supp. 1300 (S.D. Iowa 1997).   This objective incorporated a “broad, systematic view of the goal of maintaining and improving water quality:  as the House Report on the legislation put it, ‘the word ‘integrity’…refers to a condition in which the natural structure and function of ecosystems [are] maintained.’” Riverside, 474 U.S. 121, 132, quoting H.R. Rep. No. 92-111, p. 76 (1972).

To help accomplish that goal, section 301 of the CWA prohibits the discharge by any person of any pollutant into navigable waters, except as authorized in specific sections of the Act.  Gwaltney v. Chesapeake Bay Foundation, 484 U.S. 49, 52 (1987) (emphasis added).
   Protection of aquatic ecosystems, Congress recognized, demanded broad federal authority to control pollution, for “[w]ater moves in hydrologic cycles and it is essential that discharge of pollutants be controlled at the source.”  Riverside, at 132, quoting S. Rep. No. 92-414, p. 77 (1972).  

In keeping with these views, Congress chose to define the waters covered by the CWA broadly.   After initially constructing the CWA to cover only waters navigable in fact, in 1975 the Army Corps of Engineers (“Corps” or “ACE”) issued interim final regulations redefining “the waters of the United States” to include not only actually navigable water but also tributaries of such waters, interstate waters and their tributaries and nonnavigable intrastate waters whose use or misuse could affect interstate commerce.  40 Fed. Reg. 31320 (1975); Riverside, 474 U.S. at 123, 132; See also, SWACC, 531 U.S. at 171.  The definition of “Waters of the United States” can be found in 33 CFR 321.3 and states:

(a) The term waters of the United States means:

(1)  All waters which are currently used, or were used in the past, or may be susceptible to use interstate or foreign commerce, including all waters which are subject to the ebb and flow of the tide;

(2)   All interstate waters including interstate wetlands;

(3)   All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes or natural ponds, the use degradation or destruction of which could affect interstate or foreign commerce including any such waters:

(i)  Which are or could be used by interstate or foreign travelers for recreational or other purposes; or

(ii) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or

(iii) Which are used or could be used for industrial purpose by industries in interstate commerce;

(4)   All impoundments of waters otherwise defined as waters of the United States under the definition;

(5) Tributaries of waters identified in paragraphs (a)(1) through (4) of this section;

(6)  The territorial seas;

(7) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (a)(1) through (6) of this section 

33 CFR 328.3(a); 68 FR 1993-1994.
  To the extent permitted under the Constitution, Congress intended “navigable waters” to embrace virtually “every creek, stream, river or body of water that in any way may affect interstate commerce.”  Washington Wilderness Coalition v. Hecla Mining Company, 970 F.Supp. 983 (E.D. Wash. 1994), quoting Quivira Mining Co. v. EPA, 765 F.2d 126, 129 (10th Cir. 1985) (“It is the intent of the Clean Water Act to cover, as much as possible, all waters of the United States instead of just some.”); See also State of Utah v. Marsh, 740 F.2d 799, 802 (10th Cir. 1984) (It is generally agreed that Congress…intended to assert federal jurisdiction over the nation’s waters to the maximum extent permissible under the Constitution”); U.S. v. Eidson, 108 F.3d 1336, 1341 (11th Cir. 1997) (“Congress intended the definition of navigable waters under the Act to reach to the full extent permissible under the Constitution.”).

 One subset of “waters of the United States” that has been the subject of much litigation are wetlands.  “Wetlands” means those areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions.  33 CFR 328.3(b).
  

In 1977, the Corps refined its definition of wetlands:  

The term ‘wetlands’ means those areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions.  Wetlands generally include swamps, marshes, bogs and similar areas.” 33 CFR 323.2(c)(1978). 

Riverside, 474 U.S. at 124.
 


Another water of the United States entitled to protection is groundwater, because of its inextricable connection to surface waters. In Williams Pipe Line Company v. Bayer Corporation, 964 F.Supp. 1300, 1320 (S.D. Iowa 1997), the District Court held that the groundwater was sufficiently hydrologically connected to surface water, that discharges to a wetland swamp without a permit violated the CWA.  See also Mutual Life Insurance Co. of New York v. Mobil Corporation, 1998 WL 160820, at *2 (W.D. N.Y. 1998) (“[T]he logic of these cases is compelling:  since the goal of the CWA is to protect the quality of surface waters, any pollutant which enters such waters, whether directly or through groundwater, is subject to regulation”).

Therefore, based on the statutory language, the statutory history and the caselaw interpreting the same, it is abundantly clear that in enacting the CWA, it was Congress’ intent to cast a broad net to restore and maintain the quality of waters of the United States (including wetlands and groundwater), as well as protecting them from degradation by pollutant discharges.

B. The Discharge of Pesticides to Waters of the United States Must Have an NPDES Permit to Be In Compliance With the Clean Water Act.

As a result of the CWA’s general prohibition of discharges of pollutants into waters of the United States, Congress, in enacting the CWA, created certain exceptions, the broadest of which is the NPDES permit program, which, as explained below, allows a polluter who obtains a permit to discharge a specified amount of pollutant.   In analyzing the permit provisions of the CWA, the District Court for the District of Columbia stated: 

The new approach instituted by the [CWA] legislation is based upon the principle that no one has the right to use the nation’s water to dispose of pollutants.  Rather than allowing the disposal of pollutants in water up to the point where it causes water quality violations, the goal of the [CWA] is to eliminate completely the discharge of pollutants into navigable waters.  However, since immediate total elimination of pollutant discharges is obviously impracticable, the [CWA] provides a permitting system for discharges.  To oversimplify somewhat, consonant with the philosophy of no right to pollute and the zero discharge goal, the permits are designed to allow the lowest level of discharge technologically feasible.

National Wildlife Federation v. Gorsuch, 530 F.Supp. 1291, 1296 (U.S. D.C. 1982); See also Headwaters, Inc. v. Talent Irrigation District, 243 F3d. 526, 530 (9th Cir. 2001).

To establish a violation of the CWA’s NPDES permit requirement, there must be:  (1) a discharge; (2) of a pollutant;
 (3) to navigable waters;
 (4) from a point source. Headwaters, at 532.  Discharges which fail to comply with an NPDES permit are specifically prohibited by 33 U.S.C. §1311(a).  U.S. v. Velsicol Chemical Corporation, 438 F.Supp. 945 (W.D.Tn. 1976). 

“Point source” is defined in the CWA as “any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged.”  33 U.S.C. §1362(14).  “Point source” has also been interpreted by the courts broadly:  Weinberger v. Romero-Barcelo, 465 U.S. 305 (1982) (Planes dropping bombs in training operations); Concerned Residents for the Environment v. Southview Farm, 34 F.3d 114 (2nd Cir. 1994) (Vehicles used to spread liquid manure on large dairy farm was point source).  The Ninth Circuit has specifically reviewed whether the aerial spraying of pesticides constitutes a discharge from a point source and concluded that it was, holding that aerial spraying is a point source and that the party conducting the activity (in this case, the National Forest Service), must obtain an NPDES permit.  League of Wilderness Defenders v. Forsgren, 309 F.3d 1181, 1190 (9th Cir. 2002).

Under the NPDES program, 33 U.S.C. §1342, the EPA may establish a uniform national limitation on the discharge of an identified pollutant from categories of sources, but the EPA may also issue permits on a case-by-case basis, taking into account local environmental conditions.  Headwaters, at 530 citing American Mining Cong. v. United States Environmental Protection Agency, 965 F.2d 759, 762 n.3 (9th Cir. 1992); United States v. Pozsgai, 999 F.2d 719, 725 (3rd Cir. 1993) (“The permit system translates [national effluent] standards into site specific limitations to accommodate individual circumstances and ease enforcement.”).   In other words, requiring an NPDES permit is the process by which environmental impacts in a given location may be addressed to achieve the remedial goals of CWA.
  

Because the application of pesticides directly to or above waters of the U.S. involves a discharge of a pollutant to waters of the United States from a point source, an NPDES permit is needed.

1.
A discharge permit is necessary because based on the law and the statutory history of the CWA, pesticides are “pollutants.”
The definition of “pollutant” is as follows:  “something that pollutes; especially, a harmful chemical or waste material discharged into the water or atmosphere.”  Webster’s New Universal Unabridged Dictionary, second edition, 1983, at 1393.   When applied to the issue at hand, the Interim Statement would allow for the discharge of a pesticide, a harmful chemical, into the waters of the United States.  Going beyond the dictionary definition, based on the CWA, the statutory history and the caselaw interpreting the same, pesticides are pollutants.  “Pollutant” is defined in Section 502 of the CWA, 33 U.S.C. §1362 as “dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water.”
  However, for the reasons noted below, this itemized list of “pollutants” identified in the CWA is by no means exclusive.

There can be no doubt that given the Congress’ intent that the CWA be read in the broadest sense, pesticides are “pollutants” that when discharged to waters of the United States, require an NPDES permit.  See National Wildlife Federation v. Gorsuch, 530 F.Supp. 1291, 1308 (D.C. 1982) (“The definition [of “pollutant” under the CWA is] construed broadly to further the purpose of the Act to eliminate all forms of water pollution.”).   Any form of pollution emitted by a point source is within the definition of “pollutant.”  Id.  In United States v. Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir. 1979), the 10th Circuit Court of Appeals stated, “We believe it contravenes the intent of [the CWA] and the structure of the statute to exempt from regulation any activity that emits pollution from an identifiable point.”  The failure to include a certain, identified substance in the CWA definition of “pollutant” is not evidence of an intent to exclude it from the Act’s prohibition of pollutant discharges without a permit.  See Gorsuch, at 1309 citing United States v. Hammel, 551 F.2d 107 (6th Cir. 1977).
  

Further foundation for the argument that there can be substances that fall within the CWA’s definition of “pollutants” despite not being listed in the statutory definition itself can be found in the 1977 Amendments to the CWA.  In those Amendments, Congress directed EPA to publish information and guidelines concerning “conventional pollutants” regulated under the NPDES program.  Such pollutants included biological oxygen demanding, suspended solids, and pH.  CWA §304(a)(4), 33 U.S.C. §1314(a)(4).  None of these are specifically listed in the definition of “pollutant.”  Therefore, it appears from the legislative history of the 1977 Amendments that the definitional list in the CWA’s Section 502, 33 U.S.C. §1362, is not exclusive.  See Gorsuch, at 1309.   Further evidence is the fact that other substances, such as sediments and metals, though not specifically listed, have been regulated by EPA as pollutants.  Id., at 1310.
  Most recently, the 11th Circuit in Miccosukee Tribe of Indians v. South Florida Water Management District , 280 F.3d 1364 (11th Cir. 2002), held that surface water naturally containing elevated levels of phosphorus, when pumped into an adjacent body of surface water, separated only by a dike, needed an NPDES permit; see also Fidelity Exploration & Production Co. v. Northern Plains Resources Council,  325 F.3d 1155 (9th Cir. 2003).  Lastly, simply because a substance is useful does not mean that it is not a pollutant.  See Hudson River Fisherman’s Association v. City of New York, 751 F.Supp. 1088, 1101 (S.D.N.Y. 1990) (“It is indisputable that a pollutant is a pollutant no matter how useful it may earlier have been.”).  

2.
A discharge permit is necessary because based on science, pesticides are “pollutants.”
Not only does the statutory history of the CWA and the caselaw that has interpreted the same clearly show that pesticides applied directly to or above waters of the United States are “pollutants,” but the scientific data collected to date supports the same conclusion.

Pesticides, from a scientific standpoint, can be considered pollutants under CWA because they may elicit deleterious biological responses (i.e., carcinogenic, teratogenic, mutagenic, developmental, immunological, reproductive, and neurological) that are inconsistent with the goal of protecting the biological integrity of the nations water.  Pesticides elicit the same, or worse, biological responses as other cited pollutants (e.g., lead) for which EPA has promulgated Maximum Contaminant Levels (“MCLs”).  In fact, numerous pesticides have promulgated MCLs (e.g. atrazine, carbofuran, 2,4-D) so it is clearly apparent that EPA already recognizes these substances as pollutants under CWA.  

EPA acknowledges the toxicity of pesticides elsewhere in promulgated regulations under the Emergency Planning and Community Right-to-Know Act, 42 U.S.C. §§11001 et seq. (“EPCRA”) among others (e.g. the Toxic Substances Control Act, 15 U.S.C. §§2601 et seq. (“TSCA”) and the Solid Waste Disposal Act, 42 U.S.C. §§6901 et seq. (“Resource Conservation and Recovery Act” or “RCRA”) ).  Under EPCRA, numerous pesticides are included in the Toxics Release Inventory (“TRI”) due to their reproductive or developmental toxicity, including the major agricultural pesticides diazinon, EPTC, methyl bromide, maneb, and simazine.  Elsewhere in the federal agencies and regulations (e.g. Occupational Health and Safety Agency – “OSHA”
, United State Geological Survey – “USGS”
 ), pesticide toxicity is acknowledged by scientists and exposure and toxicity levels have been promulgated or proposed.  Beyond the regulatory precepts of the United States, scientific experts from the World Health Organization (“WHO”) have performed numerous risk assessments on the human and ecological effects of common pesticides and their residuals under the International Programme on Chemical Safety (“IPCS”) to evaluate their risks-benefits and develop health and safety guidelines.  

Based on scientific evidence that pesticides are biological toxins equivalent with other listed pollutants and the regulatory precepts established within the United States and the international community, EPA must conclude that pesticides are pollutants, and, as such, must regulate their discharge to our nation’s waters appropriately under CWA.  

C. FIFRA Does Not Impliedly Repeal the Permit Requirements of the CWA.

FIFRA, codified at 7 U.S.C. §§136 et seq., “is a comprehensive federal statute which regulates pesticide use, sales, and labeling, and grants enforcement authority to the EPA.”  Headwaters, at 530, citing Taylor AG Industries v. Pure-Gro, 54 F.3d 555, 559 (9th Cir. 1995); see also Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597, 601 (1991).  The statute creates a comprehensive regulatory scheme for the labeling of pesticides and herbicides, requiring that all herbicides sold in the United States be registered with the EPA.  Headwaters, at 530, citing Andrus v. Agrevo USA Co., 178 F.3d 395, 398 (5th Cir. 1999).  After a complex review process, the EPA may approve a label under which the product is to be marketed.  Headwaters, at 530.  The EPA then registers the substance if it determines that its composition is such as to warrant the proposed claims for it, that its labeling complies with FIFRA requirements, that it will perform its intended function without unreasonable adverse effects on the environment, and, when used in accordance with widespread practice, that it will not generally cause unreasonable adverse effects on the environment.  Id.

Since there is no explicit provision within FIFRA purporting to alter or rescind the requirements of the CWA, one must determine whether there is an implied rescission or repeal of the CWA’s permitting requirements within FIFRA.  Generally, however, repeals by implication are not favored and will only be found if there is an “irreconcilable conflict” between statutes or when a statute completely occupies a field.  Radzanower v. Toche Ross & Co., 426 U.S. 148, 154 (1989).  Such is not the case here.  The requirements of FIFRA do not conflict with the CWA or in any way purport to change the permit requirements of the CWA.  The Supreme Court has held that “when two statutes are capable of co-existence, it is the duty of the courts, absent a clearly expressed congressional intention to the contrary, to regard each as effective.”  Headwaters, at 530; Morton v. Mancari, 417 U.S. 535, 551 (1974); Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1018 (1984).   Therefore, in light of the fact that FIFRA does not either explicitly or implicitly repeal the permit requirements of the CWA, discharges of pollutants to waters of the United States must be permitted in accordance with Section 402 of the CWA, 33 U.S.C. §1342.

IV. Compliance With The Relevant Requirements of FIFRA Is Not Sufficient To Protect the Environment And Human Health.

As described above, FIFRA and the CWA have different purposes.  FIFRA, however, does not speak to the entirety of environmental regulations with respect to pesticides.  FIFRA establishes a nationally uniform labeling system to regulate pesticide use, but does not establish a system for granting permits for individual applications of pesticides.  Headwaters, at 531.  The CWA establishes national effluent standards to regulate the discharge of all pollutants into the waters of the United States, but also establishes a permit program that allows, under certain circumstances, individual discharges.  FIFRA’s labels are the same nationwide and so the statute does not and cannot consider local environmental conditions.  By contrast, the NPDES program under the CWA does just that.  Id.  FIFRA does not require post-use monitoring; CWA permits do require monitoring.  FIFRA does not tie pesticide use to water quality standards; the CWA 

ties all pollutants to water quality standards.  

Thus, Congress never intended, in any way, that FIFRA override the CWA.  Therefore, the two statutes should be assumed to operate in tandem.  Merely having a pesticide registered under FIFRA does not mean that other environmental laws do not apply to uses of the pesticide.  Headwaters, at 534; Save Our Ecosystems v. Clark, 747 F.2d 1240 (9th Cir. 1984); Oregon Environmental  Council v. Kunzman, 714 F.2d 901 (9th Cir. 1983).  The application of a pesticide in compliance with the label may have effects that depend on local environmental conditions and that will not be duplicated in other geographic areas.  FIFRA provides no method for analyzing the local impact and regulating the discharge from a particular point source.  Even EPA has recognized that there is different analyses required by each statute:

In approving the registration of the pesticide, EPA concluded that the overall economic benefits of allowing the use of the produce outweigh adverse environmental effects.  EPA did not analyze, was not required to analyze, and could not feasibly have analyzed, whether, or under what conditions, the product could be discharged from a point source into particular public water bodies in compliance with the CWA.  In approving the registration…EPA did not warrant that a user’s compliance with the pesticide label instructions would satisfy all other federal environmental laws.  Indeed, EPA approves pesticides under FIFRA with the knowledge that pesticides containing pollutants may be discharged from point sources into navigable waters only pursuant to a properly issued CWA permit.  

Headwaters, at 531, citing Amicus Curiae Brief of the United States, p. 12. (emphasis added).  See also Environmental Defense Fund v. EPA, 465 F.2d 528 (“mere recitation of a pesticide’s use does not suffice as an analysis of benefits is fortified where, as here, there was a submission, by EDF, that alternative pest control mechanisms are available for such use”); Wisc. Public Intervenor v. Mortier, 111 S. Ct. 2476, 2486 (1991) (“FIFRA nowhere seeks to establish an affirmative permit scheme for the actual use of pesticides.  It certainly does not equate registration and labeling requirements with a general approval to apply pesticides throughout the Nation without regard to regional and local factors like climate, population, geography, and water supply.  Whatever else FIFRA may supplant, it does not occupy the field of pesticide regulation in general or the area of local use permitting, in particular”).

Similarly, EPA’s rules and regulations regarding the wood preserving industry addressed the interplay of FIFRA, the CWA and the Resource Conservation and Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”).  Specifically, in the legislative history of the wood preserving industry categorical regulations, EPA rejected the notion that FIFRA approval preempted the application of CWA requirements.  EPA stated:  “[i]f…Congress intended either FIFRA or the CWA to be the exclusive statutory basis for regulating several aspects of the wood preserving industry, the relevant statutes would have so stated.”  55 FR 50450, 50461 (1990).  EPA went on to state that, “while labeling under FIFRA is one mechanism that could be used to regulate certain wood treatment drippage and spills, the Agency does not agree that it is the best or only approach.”  Id., at 50462.  EPA also stated, “[i]f label provisions under FIFRA were the only mechanism used by the Agency to control drippage and spills of wood preservatives at these noncomplying facilities, the situations would essentially be unregulated.”  Id., at 50463.  

EPA’s reasoning and principles apply equally to EPA’s attempt in the Interim Statement to regulate the application of pesticides to and over waters of the United States through FIFRA.  FIFRA does not require monitoring of waterways to which these pesticides are applied, nor does it require monitoring in these waterways to determine the levels of chemicals present.  These measures are directly covered by the CWA through the NPDES permitting requirements.

A. 
The FIFRA Registration Process is Insufficient to Assess the Extent that Pesticides May Adversely Impact the Waters of the United States

The FIFRA registration process and the CWA permitting process include legal, technical, and administrative components.  In order for EPA to conduct a complete and accurate review, both FIFRA and CWA applicants must supply sufficient and comprehensive data elements.  A brief review of each process is described below. Significant differences exist between the CWA permit review process and the FIFRA registration process.  

The CWA program involves a review of the pollutants that a facility may discharge to a body of water.  Although permittees may discharge pollutants to a publicly-owned water treatment plant, this discussion focuses on those permitees that discharge directly to a water body which is or may be used by potential sensitive ecological and human receptors.  NPDES permit applications require information such as specific locations of outfalls (latitude, longitude) and names of receiving waters, flow data and sources of pollution, treatment technologies, and the pollutant characteristics (e.g. maximum/average daily values) for a variety of listed pollutants (e.g. pH, heavy metals, volatile compounds, pesticides, toxic pollutants, and hazardous substances[which includes, for example, pesticides such as malathion, pyrethrins, etc]) (EPA Forms 3510-1 and 3510-2D, 1990). 
 

A key element of the CWA permit program requires permit writers to develop effluent limitations that are consistent and protective of the receiving water body’s State water quality standards.  These limits may take the form of technology-based effluent limits, water quality-based effluent limits, or a mixture of both.  In either case, the permit writer must apply the more stringent limits in the permit, especially when discharged pollutants will cause, have a reasonable potential to cause, or contribute to an exceedance of a State’s water quality standards (40 CFR §122.44).  Dischargers are required to use control technologies, either Best Available Technology Economically Achievable (BAT) or Best Conventional Pollutant Control Technology (BCT) to meet effluent limits.  In addition, based on the date of construction, other sources may also be required to meet New Source Performance Standards (NSPS). CWA regulations require that the quality of the discharge is then assessed through permitted monitoring programs that may be required on daily, weekly, monthly, quarterly, and/or annual increments (or a combination of these monitoring period increments).  In some cases, exceedances of water quality standards by discharges can be determined instantaneously and remediated immediately (e.g. re-routing the discharge for additional treatment).

The FIFRA registration process utilizes a risk assessment approach to determine the potential impacts of the active ingredient.
  Information developed through the risk assessment process is then communicated to actual users through the use of a label.  Precautionary statements are provided on the label, as a means to inform the user of actions required to protect the environment (e.g. “This pesticide is extremely toxic to fish and wildlife”).  The sole means of environmental control of pesticides through FIFRA is the “Restricted-Use Pesticide” designation.  Pesticides given this designation are considered to have significant potential to negatively impact human health and the environment, and therefore can only be purchased and used by certified and licensed individuals (Whitford et al., 2001).

Though FIFRA requires significant data for registration assessment, FIFRA registration does not require any form of enforceable effluent limitations if the pesticide is applied to water, or may be transported after application from the target location into a non-targeted water body via air, surface water or groundwater pathways.  Although a label or a Restricted-Use classification may be applied to the use of a pesticide, no formal controls, such as BAT, BCT, or NSPS, are mandated to reduce or eliminate the potential for a water quality standard exceedance by the application of a pesticide.  In contrast to the fact that a CWA permit application requires an applicant to note if pesticides/hazardous substances are anticipated to be detected in a discharge and thus subjects the permitted substances to control and monitoring, FIFRA does not require the same control.

Regardless of the fact that pesticides are registered under FIFRA for the targeted application and control of specific organisms, pesticides are by their very nature non-specific biological toxins, and this is clearly recognized by the EPA Office of Pesticides, through their publications and guidance documents.  As such, non-target organisms ( plants, terrestrial and aquatic wildlife, and other organisms that are not the intended target of the pesticide) are often inadvertently impacted through their use.  Pesticides are likely to be transported away from the target treatment area into water bodies that were not intended or permitted to receive pesticides, and which may be used by sensitive ecological or human receptors.  Growing scientific evidence points to the complexity of performing comprehensive assessments of the human and ecological risks associated with non-target pesticide exposures.  Example factors that complicate such assessments include:

· variations in pesticide persistence and mobility;

· lack of established risk assessment criteria for many pesticides;

· inadequate research on the toxicity of chemical mixtures; 

· inadequate research and consideration of transformation products;  

· non-disclosure of the composition of “inert” materials in pesticide formulations that may have toxicity, and/or increase the cumulative health risk of the final product;

· cumulative and acute effects of seasonal exposures; and

· the unique effects on sensitive populations, including disorders related to endocrine, reproductive, or nervous system disruption.

The EPA Office of Pesticides explicitly acknowledges such complexities in their attempt to address this in recent studies such as EPA OP, 2002, Revised Cumulative Risk Assessment of Organophosphate Pesticides. 

In contrast, aquatic, wildlife, sediment, and human health guidelines applied during the FIFRA pesticide registration process are often based on single-species, single-chemical toxicity tests – tests that are generally performed solely on the listed active ingredient, not on the pesticide’s final formulation.  The final chemical formulations of most pesticides include one or more active ingredients and inert materials.  Inert ingredients are typically added to dilute, dissolve, or preserve the active ingredients and to make the pesticide easier to apply.    The final chemical formulation of the entire product (active ingredient plus inert ingredients) is not reviewed for toxicity.  Neither are potential breakdown products, or the possible cumulative impacts of multiple products reviewed.


FIFRA requires that the active ingredients of pesticides be disclosed on product labels along with their associated precautions.  Inert ingredients, however, are exempt from such labeling requirements under FIFRA.  In 1996, The New York State Attorney General’s Office released a report on the hidden hazards associated with the so-called “inert” ingredients in pesticides. (NYS AGO, 1996)
  It points out that EPA has “categorized inert ingredients into four groups: substances known to cause long-term health damage and harm the environment, chemicals suspected of causing such health or environmental damage, chemicals of unknown toxicity, and those of minimal concern,” yet EPA has been historically slow to assess the potential hazards that inert ingredients in pesticides may pose under FIFRA” (NYSAGO, 1996). The report concludes that the FIFRA labeling requirements are inadequate in protecting both human health and the environment, as many of the known “inert” ingredients in pesticides are regulated as toxins under other federal statutes, including TSCA, RCRA, and CWA, and that many more “inerts” are of unknown composition or have inadequate toxicological documentation (NYSAGO, 1996).  

B. 
Water Quality Studies Indicate that FIFRA is Inadequate For Protecting Water Resources.

Recent water quality studies raise the concern that additional regulatory controls, beyond those considered in the FIFRA registration process, are necessary to protect our nations waters from pesticide contamination in general, and non-target exposure in particular. The first phase of the USGS’s National Water Quality Assessment (NAWQA) Program indicates “that pesticides are widespread in stream and groundwater, occurring in geographic and seasonal patterns that follow land use and related pesticide use”
. (Gilliom et al, 1999). Of the 65 surface waters
 designated for study, approximately 95 percent (approximately 62 surface waters) contained at least one detectable pesticide. With regard to groundwater, at least one pesticide was detected in approximately 50 percent of the wells sampled
  Seventy-four of the 83 pesticide compounds analyzed were detected at least once in these same waters (streams or groundwater). (Gillom et al., 1999).


The authors noted that, of the 76 pesticides analyzed during the study, only 43 have established Maximum Contaminant Levels (“MCLs”), Health Advisory Levels (“HALs”), or Risk-Specific Doses (“RSD”).  Although annual average concentrations of pesticides rarely exceeded regulatory standards (MCLs or HALs), the peak concentrations of several herbicides exceeded regulatory levels in several surface waters.  Furthermore, because of the typically punctuated usage of pesticides (rather than continual applications), a recent EPA report (EPA OP, 2002, Revised Cumulative Risk Assessment of Organophosphate Pesticides) concludes that peak pesticide concentrations are not statistically likely to be measured by periodic sampling events such as those conducted in their study, and therefore it must be concluded that pesticide concentrations in periodically monitored waters are likely to have peak concentrations significantly higher than those measured in the sampling events. Potential impacts to aquatic life was considered high in surface waters, “particularly those in which concentrations of more than one pesticide approach or exceed aquatic-life criteria for an extended period of time” (Gillom et al., 1999).


A key finding of this study was the fact that the most commonly occurring form of pesticides observed in water courses were low-level pesticide mixtures.  As a result, the authors postulated that “long-term exposure to low-level mixtures of pesticide compounds, punctuated with seasonal pulses of high concentrations, is an exposure pattern that may not be adequately accounted for in present criteria” (Gillom et al., 1999).  As such, the cumulative effects (or risk) of pesticide mixtures is unknown. Furthermore, the cumulative effects of pesticide transformation products (of which there is no criteria established) or the cumulative effects of mixtures of transformation products are also unknown and considered to be potentially significant (EPA OP, 2002, Revised Cumulative Risk Assessment of Organophosphate Pesticides).


The results of the USGS study present uncertainty as to the effectiveness of the FIFRA program in evaluating the risks of pesticides and water quality.  As stated above, the chemical effects of mixtures and transformation products are unknown.  Matthiessen
  questioned the ability of risk assessment to adequately predict the impacts of chemical mixtures in the environment.  He noted that risk assessment is providing a tool in “screening out some undesirable chemicals, or at least their risky uses”.  However, the author noted that “few environmental investigations and monitoring programs are explicitly designed to test whether chemical risk assessments are working as intended”.  Furthermore, current risk assessment models appear to not be able to account for the significance of cumulative health risk from environmental mixtures.

Clearly, the FIFRA registration process alone is not sufficient to protect the waters of the United States from the deliberate or inadvertent discharge of pesticides to the Nation’s waters, nor is it sufficient to protect the human and ecological health of said waters. 

C. 
Pesticides That are Commonly Applied Over or Adjacent to the Waters of the United States Have Been Shown to be Toxic 

Pesticides may be generally classified based on their use (i.e., herbicides, insecticides, or fungicides) or, more specifically, by their chemical class (e.g. triazines, organophosphates, organochlorines, chlorinated phenoxys, carbamates, quaternary nitrogen compounds, and pyrethrins and pyrethroids), with the latter being of particular interest to toxicologists and epidemiologists in terms of human and ecological risk assessment.  While there are literally hundreds of different pesticides registered and labeled under FIFRA, common pesticides used over water or applied to water are often found to be highly toxic to not only the intended target organism (e.g. mosquitos, fruit flies), but also to humans, birds, and aquatic organisms.  While the ultimate transport, fate, and human and ecological dose-response characteristics of specific compounds within each chemical class requires a detailed assessment of each formulation’s structure, functional groups, and available metabolic pathways, sufficient evidence exists to draw broad conclusions regarding the general toxicity of common classes and formulations of pesticides used in aerial applications. 

Organophosphates

Organophosphate compounds were among the first group of pesticides to be reviewed by EPA under the Food Quality Protection Act (“FQPA”) of 1996 due to the acute and chronic toxic responses that they are known to elicit in both humans and wildlife, and their widespread use as agricultural insecticides and mosquito control agents (EPA OPP, 1999a).
  Organophosphates are cholinesterase inhibitors that affect the nervous system by reducing the ability of cholinesterase to regulate the neurotransmitter acetylcholine, resulting in uncontrolled nerve impulses.  Acute symptoms may include excess salivation, tremors, muscle twitching, nausea, vomiting, diarrhea, respiratory paralysis, and death.  Chronic exposures may lead to long-term neurological symptoms and multiple chemical sensitivity.  Organophosphates as a class of insecticides have been linked with including Non-Hodgkin’s lymphoma, leukemia, and lung cancer.  In children, organophosphates have been linked to aplastic anemia, which is the failure of the bone marrow to produce blood cells, and leukemia.  Children with asthma may have severe reactions to organophosphates in particular.  Organophosphates have been linked with fetal death, hormonal changes, DNA damage, birth defects, and abnormal sperm, ovaries, and eggs (Zahm, S. H. et al. 1997; Schettler, T.,  et al. 1999).
  Many organophosphates exhibit acute toxicity in avian and aquatic species.

EPA acknowledged the unacceptable toxicity of one widely used organophosphate insecticide through the cancellation of all registered uses of diazinon, noting “[w]ithout mitigation, diazinon poses unacceptable risks to agricultural workers and to birds and other wildlife species.”
  Yet, pertinent to our position that FIFRA regulations are not sufficient for protecting water resources, EPA has retained the FIFRA registration eligibility of other, equally controversial and toxic organophosphates, including chlorpyrifos
 - a pesticide that by EPA’s own estimates has been responsible for more than 1000 pesticide poisonings a year (EPA OPP, 1999b)
  – and malathion.  Chlorpyrifos is highly toxic to freshwater fish, aquatic invertebrates, and estuarine and marine organisms
, and EPA
 and other government agencies
 have clearly acknowledged chlorpyrifos’ continued potential for acute and chronic human, avian, and aquatic toxicity.  Malathion, is commonly used is aerial applications for mosquito eradication – most recently in several commercial formulations used to combat West Nile Virus (WNV).  EPA, in their preliminary risk assessment of malathion under FQPA, stated the risks to bystanders from use of malathion in both aerial spraying and ground application:  “In all cases the risks to bystanders from possible skin contact, inhalation, or incidental ingestion (such as hand- or object-to-mouth activities by children) were beyond EPA’s level of concern”
  Contrary to these findings, the Centers for Disease control (CDC) evaluated incidences of acute pesticide poisonings related to mosquito eradication efforts for WNV between 1999 and 2001 in 9 states.  CDC reports that “[of] the 133 reported cases of pesticide-related illness, 95 (71.4%) cases were associated with organophosphates, primarily malathion. Malathion alone was associated with 64 (67.4%) of the 95 cases; 37 (27.8%) cases were associated with pyrethoids, primarily sumithrin (24 cases) and resmethrin (10 cases)” (CDC, 2003).
   In 1999, shortly after New York City boroughs spayed malathion to control WNV, a massive lobster die-off was reported in Long Island Sound.  Recent scientific findings indicate that malathion, even at trace levels, may be acutely toxic to lobsters.  While research continues to determine the exact cause of the die-off, a class-action lawsuit has been brought by the lobster industry against the chemical manufacturers.
  It is unclear, given these examples, whether EPA has applied consistent and comprehensive risk assessment standards for the protection of human and ecological health for all organophosphate registered-use applications.   

Carbamates

Carbamates, like organophosphates, derive their toxicity from cholinesterase inhibition, though their anticholinesterase toxicity is generally less severe.  Still, many carbamates are likely carcinogens and may exhibit teratogenic effects.  The widely used carbamate insecticide, carbaryl (trade name Sevin) which EPA has classified as a likely human carcinogen, was risk-reviewed under FQPA and issued an Interim Reregistration Eligibility Decision (“IRED”) by EPA on June 30, 2003. EPA concluded that “[a]lthough all uses may not meet the current safety standard and some uses may pose unreasonable risks to human health and the environment, these effects can be mitigated by the measures identified in the Carbaryl IRED. Provided that these risk mitigation measures are adopted, aggregate risks for carbaryl alone will be within acceptable levels and the pesticide will be eligible for reregistration once EPA considers the cumulative risks of the carbamates.” 
  Such statements exemplify the inadequacy of the FIFRA reregistration review process and risk assessments under the FQPA amendments.  EPA acknowledges that certain uses of the carbamate carbaryl may pose unreasonable risks and that cumulative exposure to carbamates, in general, may exacerbate those risks.  Instead of denying or delaying the reregistration status of carbaryl, EPA has approved the reregistration eligibility of this compound under FIFRA, irregardless of the fact that the complete findings on carbamates have not been completed and, in particular, that no monitoring requirements exist under FIFRA – unlike CWA – to ensure that the suggested IRED mitigation procedures are adopted (e.g. no aerial spraying within a specified distance of waterways).  This action is another example pertinent to our position that the FIFRA process is not sufficient for protecting our water resources.

Triazines

Triazines are broad spectrum herbicides that inhibit photosynthesis in plants. Toxicological concerns include endocrine-disruption, carcinogenicity, and cardiovascular, reproductive, and developmental toxicity.  Triazines are highly acutely toxic to non-target terrestrial and aquatic plants and aquatic invertebrates, moderately acutely toxic to fish, slightly acutely toxic to birds and mammals. Triazines exhibit chronic toxicity in birds, mammals, and aquatic organisms.

The widely used herbicide atrazine is of particular concern among triazines that are aerially-applied over or adjacent to waters of the US..  Review of the TRI data for atrazine (years 1996 – 2001) indicates that over 20,000 lbs are released to the air annually and over 1,000 lbs directly to surface waters.
   USGS has found that there is widespread atrazine contamination in U.S. waterways (Gillom et al, 1999), and EPA has concluded that atrazine may harm endangered fish, reptiles, amphibians, mussels, and aquatic plant life.
   On June 18, 2003, The New York Times 
reported that scientists from the Environmental Protection Agency (EPA) say there is "sufficient evidence" to conclude that the country's most widely used pesticide, atrazine, might cause sexual abnormalities in frogs, as has been previously reported by other researchers
. They are recommending that the agency conduct more research to understand atrazine's mechanisms and its broader impact on frog populations. Atrazine has been found in surface and groundwater used for drinking water and it is estimated that more than 1 million Americans drink from water supplies that are contaminated with atrazine at levels higher than EPA's drinking water standard (MCL = 3 (g/L).
  EPA has approved the re-registration eligibility of atrazine under FIFRA with additional watershed-based monitoring provisions added to assess the effectiveness of best management practices in protecting community drinking supplies.
  While this may be seen as a step in the right direction, it is our position that NPDES permits and monitoring are also required under the CWA, given the extent of water-based problems associated with this herbicide.

Pyrethrins and Pyrethroids 

Pyrethrins are natural insecticides produced by certain species of the chrysanthemum.  Natural pyrethrins are contact poisons which quickly penetrate the nerve system of insects, but may not deliver a lethal dose, and as such are often used in combination organophosphates, carbamates, or other synergists.  Their synthetic equivalents, pyrethroids, tend to be more effective insecticides.  Synthetic pyrethroids, such as sumithrin (Anvil) and permethrin, represents another class of toxic pesticides that are widely used in aerial applications for mosquito control.  As an overall class, pyrethrins and pyrethroids are often grouped under the term “pyrethrums.”  Toxicological effects of pyrethrums may include disruption of the endocrine system, which can adversely affect reproduction and sexual development, interfere with the immune system and increase chances of breast cancer.  Pyrethrums may act as dermal or respiratory allergens, cause headache, nausea, incoordination, tremors, convulsions, and, in the most severe cases, result in death due to respiratory failure. Permethrin, a possible human carcinogen, has also been linked to disruption of the endocrine system, introducing a range of effects that adversely affect childhood development, sexual traits, and chronic effects later in life. Pyrethrums are extremely toxic to aquatic life, while only slightly toxic to bird species.

The synthetic pyrethroids resmethrin, sumithrin, permethrin - along with their `inert´ ingredients and synergists (piperonyl butoxide – listed by EPA as a possible human carcinogen) and the organophosphate malathion – were aerially applied in New York City boroughs in 1999 and 2000 for WNV mosquito eradication.
  Thousands of fish, lobsters, birds and beneficial insects (e.g. butterflies and bees) were reported killed by the spraying 
 
 and hundreds, if not thousands, of residents’ health were potentially impacted by these sprayings.  Again, it appears that EPA’s registered use restrictions for pesticides are insufficient to protect human and aquatic health under FIFRA, and that more stringent regulatory criteria (i.e., CWA NPDES permitting) and monitoring requirements need to be applied.  
D. 
EPA’s Reregistration and Risk Assessment Review Processes Under FIFRA has Been Previously Alleged to be Deficient
Lingering questions exist over the timeliness, effectiveness, and unbiased nature of EPA’s reregistration and risk assessment review processes.  On August 3, 1999, NRDC and the other farmworker/environmental plaintiffs filed a lawsuit in federal district court in California alleging that EPA had failed to carry out mandatory duties imposed by the tolerance reassessment requirements of FFDCA section 408(q), 21 U.S.C. § 346a(q). NRDC v.Whitman, Case No. C-99-3701 CAL, filed with the United States District Court for the Northern District of California, San Francisco Division. This lawsuit also included claims regarding EPA’s implementation of the estrogenic substances screening program (“ESSP”) under FFDCA section 408(p), 21 U.S.C. § 346a(p). At the same time, NRDC filed a second suit in the federal court of appeals for the Ninth Circuit challenging EPA’s compliance with the reregistration schedules in section 4 of FIFRA. United Farm Workers of America, et al. ("UFW") v. Whitman, No. 99-70496 (filed, Aug. 3, 1999).

EPA entered into a consent decree with NRDC in September 2001, which required the 

Agency to issue annual progress report addressing the risks identified in certain previously issued Reregistration Eligibility Decisions (“REDs”) and Interim Reregistration Eligibility Decisions (“IREDs”).  “With respect to each covered RED and IRED, EPA is to identify any risks from pesticide use and/or any pesticide tolerances that the Agency has determined do not meet applicable statutory standards and to describe its plans for addressing the risk or tolerance.  For REDs and IREDs discussed in the first annual report, EPA must describe its steps toward completing its plan to address identified risks or tolerances.”
  NRDC has since sued the Agency, again, for failing to comply with said consent decree.  “Specifically, the NRDC lawsuit charges that EPA has violated the law by: failing to use a tenfold infant and child protection safety factor; failing to protect highly vulnerable or highly exposed people, including farmworkers' children and other children living on or near farms who are more heavily exposed to pesticides than average children; and relying on a confidential, proprietary, industry-developed computer model to determine pesticide risks.”
 

At the direction of Congress, the General Accounting Office (‘GAO”) was asked to investigate the selection of scientific advisory boards that are used in EPA risk assessments and policy decisions. “The General Accounting Office report found serious deficiencies in the EPA's procedures to prevent conflicts of interest and ensure Science Advisory Boards.  According to GAO, EPA fails to provide for adequate determinations of conflicts of interest when panels are formed, does not obtain sufficient information to evaluate conflicts of interest, fails to obtain appropriate information on financial disclosure forms, fails to review disclosure forms in a timely fashion, and fails to adequately disclose potential conflicts of interest to the public.”  The GAO found such problems as: four of the thirteen panel members studying cancer risks of the chemical 1,3-butadiene (an intermediate in the production of the fungicides captan and captfol) in 1998 had worked for chemical companies or industry-affiliated research organizations, including one who had worked for the company that had manufactured the chemical; seven of 17 advisory board members on a cancer-risk assessment panel had worked for chemical companies or for industry-affiliated research organizations, and five other panelists had received consulting or other fees from chemical manufacturers 

In light of both the legal rationale and scientific reasons set forth above, as well as the apparent inadequacies and potential conflicts of interest associated with EPA review processes, the use of the Interim Statement to bypass the NPDES permit requirements of the CWA is insufficient to protect the environment and human health.  The CWA is the mechanism for regulating discharges of pollutants into the nation’s waters.  The only mechanism by which a polluter can achieve compliance with §301 in such circumstances is by way of an NPDES permit issued pursuant to §402.

V.
Neither The Assistant Administrator For Water Nor The Assistant Administrator For Prevention, Pesticides and Toxics Have The Authority To Create Exemptions To Statutory Requirements Of The CWA By Adoption Of This Interim Statement.

EPA’s attempt to negate the need for an NPDES permit when applying FIFRA registered pesticides directly to or over waters of the United States ostensively through powers granted in the Interim Statement by Assistant Administrator for Water, G. Tracy Mehan, III and Assistant Administrator for Prevention, Pesticides and Toxic Substances, Stephen L. Johnson, is patently without legal basis.  Neither Assistant Administrators Mehan nor Johnson have the requisite authority to circumvent the Congressional mandated, statutory requirements of the CWA.  


Whenever Congress by statute authorizes an agency to carry out or execute certain environmental duties, it delegates its micro-level legislative authority to the executive branch through grants of power to the appropriate agencies.  However, Congress cannot delegate legislative authority to the President.  Field v. Clark, 143 U.S. 649, 692 (1892).  An agency only receives the authority that it legislatively is delegated and it must not venture outside the substantive “tent” erected by Congress.  Ferry, Environmental Law: Examples and Explanations, 1997, at 32-33.  When reviewing a delegation problem, one must look at the face of the enabling act to find that authority.  While it is presumed that the agency is functioning within its statutory authority, one may dispute this presumption by showing that the agency action is not authorized under the enabling act. Id.  The Supreme Court described this principal in Stark v. Wickard, 321 U.S. 288, 309 (1944) stating, “[w]hen Congress passes an Act empowering agencies to carry on governmental activities, the power of those agencies is circumscribed by the authority granted.”  Furthermore, “[i]f the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress,” Chevron, U.S.A. v. National Resource Defense Council, 467 U.S. 837, 842-43 (1984); National Resource Defense Council v. Costle, 568 F.2d 1369, 1374 (D.C. Cir. 1977).


An agency simply may not interpret a regulation in a way that contravenes a statute.  League of Wilderness Defenders, 309 F.3d 1181, 1190.  The wording of the statute, legislative history and precedents are clear:  EPA does not have the authority to exempt categories of point sources from the permit requirements of Section 402 of the CWA, 33 U.S.C. §1342.  Id. citing Costle, at 1374. (emphasis added).  The Tenth Circuit has similarly reached the same conclusion:  “[w]e believe it contravenes the intent of [the CWA] and the structure of the stature to exempt from regulation any activity that emits pollution from an identifiable point.”  U.S. v. Earth Sciences, 599 F.2d 368, 373 (10th Cir. 1979).


Through the legislative history of and subsequent amendments to both FIFRA and the CWA, there has never been a Congressional abdication of the statutory requirements of the NPDES permit provisions of the CWA.  Furthermore, to effect such a repeal of the provisions of the CWA, the authority to do so would have to come from Congress and Congress alone, for the Assistant Administrators who serve at the will and pleasure of the President, have neither the authority nor the stature to cause such a change in Congressional mandated statutory requirements.  To allow this repeal of the CWA’s NPDES permit requirements through the Interim Statement (which in effect, amounts to a Memorandum of Understanding), not only removes the ability for state and federal agencies to review and monitor such activities, deprives the citizens of the United States the ability to challenge the application of pesticides in their communities and seek redress in the event such activities cause damage, but it undermines the authority vested in the Congress and insults the conscience.

VI.
Conclusion 


The Interim Statement by the EPA providing that the application of pesticides to waters of the United States consistent with FIFRA does not constitute a discharge of a pollutant under the CWA is patently illegal and without appropriate legal authority.  Not only is the application of pesticides to water courses a discharge of a pollutant requiring permit authority under the CWA, but nothing within FIFRA or the law that has interpreted either FIFRA or the CWA would allow the waiver or superceding of the CWA NPDES permit requirements for such activities.  Further, as is demonstrated in our comments, there are legitimate health and safety concerns associated with the application of pesticides to watercourse, such that the protections found in the CWA NPDES permit program are necessary.
  Lastly, neither of the Assistant Administrators who are the signatories to the Interim State have the authority to waive the Congressional mandated statutory permit requirements of the CWA.  .

Sincerely,

Marc A. Ross

President 

Rock the Earth

�   RtE members engage in recreational activities on and along such waters, which activities include, but are not limited to fishing, hunting, boating, water skiing, picnicking, camping, as well as the opportunity to observe, photograph, and appreciate a variety of bird and animal life. 


�   Several members of Rock the Earth are potentially affected by the Interim Statement in that the streams and watershed from which their drinking water originates are regularly subjected to routine applications of various pesticides without NPDES permits.  The water purveyors potentially impacted by the Interim Statement include:  West View Water Authority (serving the City of Pittsburgh) and Harrisburg Water Authority (serving the City of Harrisburg).


�   Section 1311(a) states:  “Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge of any pollutant by any person shall be unlawful.”  33 U.S.C. §1311 (a) (emphasis added).  See also, International Paper v. Ouellette, 479 U.S. 481 (1987) (“Congress intended the 1972 amendments to ‘establish an all-encompassing program of water pollution regulation’….The Act applies to all point sources and virtually all bodies of water.”)


�   A similar definition of “waters of the United States” is found in 40 CFR §122.2.


�   See also 40 CFR 122.2.  The Corps has also construed the CWA to cover all “freshwater wetlands” that were adjacent to other covered waters. A “freshwater wetland” was defined as an area that is “periodically inundated” and is “normally characterized by the prevalence of vegetation that requires saturated soil conditions for growth and reproduction.”  33 CFR 209.120(d)(2(h) (1976). Riverside, 474 U.S. 121, 124.


�   In 1982, the 1977 regulations were replaced by substantively identical regulations that remain in force today.  See 33 CFR §323.2 (1985).


�   See Sections III.B.1 and III.B.2, infra.


�   See Section III.A, as to the broad range of waters of the United States.  Since the Interim Statement contemplates the application of pesticides directly to or over waters of the United States, this condition has presumably been met for all instances in which the Interim Statement would apply.


�    “The statutory definition of  point source, ‘any discernable, confined and discrete conveyance, including by not limited to any…vessel,’ 33 U.S.C.  §1362(14), clearly encompasses an aircraft equipped with tanks spraying pesticide from mechanical sprayers over covered waters.  League of Wilderness Defenders v. Forsgren, 309 F.3d 1181, at 1190.   Since the Interim Statement seems to supplant the permit requirements for discharges from point sources, this condition has presumably also been met for all instances in which the Interim Statement would apply.


�   Under the NPDES program, point and nonpoint sources are not distinguished by the kind of pollution they create or more importantly for the Interim Statement at issue, the kind of activity that creates the pollution, but rather on the basis of whether the pollution reaches the water through a confined discrete conveyance.  Gorsuch, at 1305.


�   “Pollutant” is also defined by the CWA to mean “the man-made or man-induced alteration of the chemical, physical, biological, and radiological integrity of water.”  Section 502(19), 33 U.S.C. §1362(19).


�   “Bearing in mind that the [CWA] is not a model of clarity, when interpreting it we must consider the statutory scheme as a whole, including the object and policies contained within.”  United States v. City of Redwood City, 640 F.2d 963, 969 (9th Cir. 1981).


�   The courts have found that even substances that are considered to be “naturally occurring” and “harmless” under most circumstances can be found to be pollutants when added to water.  See Gorsuch, 530 F.Supp. at 1310-1311; Minnehana Creek Watershed District v. Hoffman, 597 F.2d 617, 626 (8th Cir. 1979); See also National Wildlife Federation v. Consumer Power Co., 657 F.Supp. 989 (W.D. MI 1987), rev’d on other grounds, 862 F.2d 580, 585 (6th Cir. 1988) (Dead fish and fish parts discharged by a power plant are “pollutants”). , 


� OSHA Rules on Hazard Communication for Toxic and Hazardous Substances.  29 CFR 1910.1200(z). 


� USGS.  Toxicity reference values for aquatic organisms.  On the web: http://water.usgs.gov/pubs/wri/wri014077/


�   As further evidence that Congress did not intend to allow the result advocated by EPA in the Interim Statement, it should be noted that there is no citizens’ suit provision within FIFRA.  The fact that there is no citizens’ suit provision in FIFRA, in and of itself, is logical since FIFRA governs the use and labeling of pesticides, not the hazards that pesticides could pose in a given use (or misuse).  Therefore, citizens affected by discharges of pesticides applied pursuant to the Interim Statement would arguably have no avenue for judicial or administrative relief.  This result would surely be contrary to Congress’ intent in promulgation of the citizens’ suit provision of the CWA, 33 U.S.C. §1365.  Furthermore, without CWA standards and NPDES permit standards applicable to such uses, state and federal governmental authorities would be left with no enforcement options for misuse of properly registered and labeled pesticides.


� EPA Form 3510-1.  Application Form 1 – General Information Consolidated Permits Program.  United States Environmental Protection Agency, Office of Enforcement, Permits Division.  1990.  EPA Form 3510-2D.  Application Form 2D – New Sources and New Dischargers: Application for Permit to Discharge Process Wastewater.  United States Environmental Protection Agency, Office of Water Enforcement and Permits, Permits Division.  1990.


� The FIFRA risk assessment process is described in 40 CFR §158.


� Whitford, F., J. Wolt, H. Nelson, M. Barrett, S. Brichford, and R. Turco.  2001.  Pesticides and Water Quality, Principles, Policies, and Programs.  Indiana: Purdue University Cooperative Extension Service.  





� NYS AGO.  1996.  The Secret Hazards of Pesticides: Inert Ingredients.  Office of New York State Attorney General Elliot Spitzer.  On the web at: http://www.oag.state.ny.us/environment/inerts96.html


� Gilliom, R.J., J.E. Barbash, D. W. Kolpin, and S. J. Larson.  1999. Testing Water Quality for Pesticide Pollution. Environmental Science and Technology 33(7): 164A-169A


� The study indicated that water quality samples were collected from “40 agricultural streams, 11 urban streams, and 14 larger rivers”.





� Matthiessen, P. 1998. Aquatic risk assessment of chemicals: Is it working? Environmental Science and Technology. 32(19), 460A-461A.


� EPA OPP.  1999a.  Organophosphate Pesticides in Food - A Primer on Reassessment of Residue Limits.  U.S. EPA Office of Pesticides Programs.  May 1999.  On the web:  http://www.epa.gov/pesticides/op/primer.htm


� Zahm, S. H. et al. 1997.  Pesticides and Cancer.  Occupational Medicine: State of the Art Reviews, Hanley & Belfus, Inc.; Schettler, T.  et al. 1999.  Generations at Risk, Reproductive Health and the Environment.  MIT Press. Cambridge, MA.


� Diazinon IRED Facts.  http://www.epa.gov/REDs/factsheets/diazinon_ired_fs.htm


� On June 8, 2003, under increasing pressure from state officials along with environmental and concerned citizens groups, EPA cancelled all consumer product registrations for the chlorpyrifos product Dursban, yet EPA retained the use of chlorpyrifos products for aerial application in public health mosquito control programs.  Reference:  Comments of New York State Attorney General Eliot Spitzer. In re: United States Environmental Protection Agency's Preliminary Risk Assessment For the Chlorpyrifos Reregistration Eligibility Decision Docket Control Number OPP-34203 December 27, 1999, amended January 3, 2000.  On the web: � HYPERLINK "http://www.bandursban.org/epa/nyag.shtml" ��http://www.bandursban.org/epa/nyag.shtml� and Environmental Working Group:  http://www.bandursban.org/
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� American Bird Conservancy.  http://www.abcbirds.org/pesticides/Profiles/chlorpyrifos.htm


� EPA Restricted Use Products Report, June 2003.  http://www.epa.gov/opprd001/rup/rupjun03.htm


� ATSDR.  1996. Toxicological Profile for Chlorpyrifos   Agency for Toxic Substances and Disease Registry�United States Public Health Service.


� EPA Questions and Answers.  Malathion Preliminary Risk Assessment.  May 11, 2000.  On the web: http://www.epa.gov/pesticides/op/malathion/malathionq&a.pdf


� CDC.  2003.  Surveillance for Acute Insecticide-Related Illness Associated with Mosquito-Control Efforts - Nine States, 1999-2002.  MMWR Weekly.  July 11, 2003 / 52(27);629-634.


� Lobster die-off linked to pesticides. Fishermen applaud scientific finding. By Mariangail Brown.  The Connecticut Post: Saturday, March 08, 2003


� EPA Carbaryl IRED Fact Sheet.  On the web at: http://www.epa.gov/REDs/factsheets/carbaryl_factsheet.pdf


� EPA TRI on the web: http://www.epa.gov/tri/


� EPA Summary of Atrazine Risk Assessment.  On the web:  http://www.epa.gov/pesticides/reregistration/atrazine/srrd_summary_may02.pdf


�  Popular Pesticide Faulted for Frogs' Sexual Abnormalities, By Jennifer Lee.  New York Times.  July 19, 2003.


�  Herbicide makes wild frogs hermaphrodite.  In Nature, Science Update.  31 October 2002.  On the web:  http://www.nature.com/nsu/021028/021028-7.html


�  Environmental Working Group.  Routine monitoring of atrazine in drinking water supplies for 29 cities.  http://www.ewg.org/pub/home/reports/Weed_Killer/Weed_Exec.html. EPA IRED Q&A for atrazine – number of community water supplies impacted.  On the web: http://www.epa.gov/pesticides/factsheets/atrazine.htm#q6


� EPA IRED for atrazine.  On the web:  http://www.epa.gov/oppsrrd1/reregistration/atrazine/


� EXTOXNET Pesticide Information Profiles - Pyrethrins and Pyrethroids.  On the web: http://ace.ace.orst.edu/info/extoxnet/pips/pyrethri.htm 


� http://www.safe2use.com/poisons-pesticides/pesticides/pyrethroids/resmethrin.htm.


� Lobster die-off linked to pesticides. Fishermen applaud scientific finding. By Mariangail Brown.  The Connecticut Post: Saturday, March 08, 2003


� Clearwater News and Bulletin.  Fact Sheet 12. Mosquito Spraying and West Nile Virus.  On the web:  


 http://www.clearwater.org/news/nospray.html


�  On the web:  http://www.epa.gov/oppfead1/cb/csb_page/updates/nrdc-comt.htm


�  EPA Actions Implementing Regulatory Determinations Required under the NRDC Consent Decree – Second Annual Report.  On the web:  http://www.epa.gov/oppsrrd1/nrdc2.htm


� NRDC Sues EPA (Again) for Failing to Carry Out Pesticide Control Law.  Press release.  September 15, 2003.  On the web: http://www.nrdc.org/media/pressreleases/030915a.asp


�  Key Findings of the GAO Report “EPA’s Science Advisory Board Panels: Improved Policies and Procedures Needed to Ensure Independence and Balance” July 16, 2001.  On the web: http://www.house.gov/reform/min/pdfs/pdf_inves/pdf_enviro_gao_epa_sum.pdf.


�   While Congress clearly has the power to redefine the term “point source” so as to exempt certain discharges from the CWA’s NPDES permit requirements, EPA does not.  Earth Island Institute v. Mosbacher, 929 F.2d 1149, 1152, (9th Cir. 1991).


�   As a constructive alternative to the Interim Statement for expeditiously reducing the burden on permittees, Rock the Earth believes that the issuance of a General Permit may provide adequate environmental protection for the discharge of pesticides under the CWA.  As published in 40 CFR §122.28, general permits may be written to cover categories of point sources that have common elements.  In this case, the application of pesticides to water bodies (as defined in the Interim Guidance) contain common elements.  The development of a sound and sufficient general permit for the purpose of pesticide usage would require some specific regulations for the different categories of pesticides, as well as take into account the differences in geographic regions.  A good example is the Stormwater Multi-Sector General Permit-2000, which provides general permit conditions as well as industry sector specific conditions and geographic conditions.





