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I. Introduction

This proceeding involves an application by Crow Butte Resources, Inc. (CBR, Crow
Butte, or Applicant), which is currently licensed to operate an in-situ leach (ISL) uranium
recovery facility in Crawford, Dawes County, Nebraska,' to amend this license to permit
development of additional ISL uranium mining resources in a nearby location. ISL mining
involves injecting a leach solution into wells drilled into an ore body, allowing the solution to flow
through the ore body and extract uranium, and then removing the uranium from the solution by
ion exchange and ultimately precipitation, drying, and packaging into solid yellowcake uranium.?
In response to a September 13, 2007, notice of opportunity for hearing that was published on
the Nuclear Regulatory Commission (NRC) website, Petitioners Owe Aku/Bring Back the Way
(Owe Aku), Western Nebraska Resources Council (WNRC), Slim Buttes Agricultural
Development Corporation (Slim Buttes), Debra L. White Plume, and Thomas Kanatakeniate
Cook on November 12, 2007, timely filed requests for hearing and petitions to intervene in
accordance with 10 C.F.R. § 2.309.?

In this Memorandum and Order, in addition to ruling on three pending matters on
which the participants are in dispute, we find that Petitioners WNRC, Owe Aku, and

Debra L. White Plume have shown standing to participate in the proceeding, and admit three

' Source Materials License, SUA-1534.

2 Application for Amendment of USNRC Source Materials License SUA-1534 North
Trend Expansion Area - Environmental Report [ER] at 1-18, 1-38 (May 30, 2007) (ADAMS
Accession No. MLO71870300). The ER is continued in ADAMS Accession No. ML071870302.

3 Request for Hearing and/or Petition to Intervene for Owe Aku , Bring Back the Way
(Nov. 12, 2007); Request for Hearing and/or Petition to Intervene for Western Nebraska
Resources Council (Nov. 12, 2007) [hereinafter WNRC Petition]; Request for Hearing and/or
Petition to Intervene for Slim Buttes Agricultural Development Corp. (Nov. 12, 2007); Request
for Hearing and/or Petition to Intervene for Debra L. White Plume (Nov. 12, 2007); Request for
Hearing and/or Petition to Intervene for Thomas Kanatakeniate Cook (Nov. 12, 2007). Petitions
from two other organizations, Chadron Native American Center and High Plains Community
Development Corporation, were received but subsequently withdrawn from this proceeding.
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of their joint contentions, in modified form. The first two of these concern alleged contamination
of water resources and potential resulting environmental and health issues; the third concerns
the extent of consultation that is required with tribal leaders regarding a prehistoric Indian camp
located in the region of the proposed expansion site, under the National Historic Preservation
Act.

Based on these rulings, we grant the hearing requests of WNRC, Owe Aku, and
Debra L. White Plume, and admit them as parties in this proceeding. In addition, we will hold a
prehearing conference in the near future, at which we will hear additional oral argument on
Contention E, regarding the issue of foreign ownership of Crow Butte Resources, Inc., and on
Petitioners’ Request for a 10 C.F.R. Part 2, Subpart G, hearing. At this conference we will also
address the participation of the Oglala Sioux Tribe in the proceeding, as well as the schedule for
the proceeding.

Il. Background

CBR filed the license amendment application (Application) herein at issue on May 30,
2007.* If granted, the license amendment would allow the development of a satellite ISL
uranium recovery facility, the “North Trend Expansion Area,” approximately 4.5 miles northwest
of CBR’s existing ISL mining operation in Crawford, Nebraska.> The Application includes a

Technical Report® (TR) and an Environmental Report” (ER). The NRC Staff formally accepted

* Letter from Stephen P. Collings to Charles L. Miller dated May 30, 2007 (ADAMS
Accession No. ML0715500570).

*ER at 3.1-2.

¢ Application for Amendment of USNRC Source Materials License SUA-1534 North
Trend Expansion Area - Technical Report [TR] (May 30, 2007) (ADAMS Accession NoO’s.
ML071760344, ML071760347, ML0O71760349, ML0O71760350).

" See supra n.2.
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the Application for review on August 28, 2007.2 On December 4, 2007, the Secretary of the
Commission referred Petitioners’ November 12 hearing requests and intervention petitions to
the Chief Administrative Judge of the Atomic Safety and Licensing Board Panel for appropriate
action, in accordance with 10 C.F.R. § 2.346(i). On December 11 this Licensing Board was
established to preside over the proceeding, and on December 12 the Board issued an order
providing guidance for the proceeding.®

Applicant CBR and the NRC Staff filed responses to the Petitions on December 6 and 7,
2007, respectively.”® On December 28, Petitioners through their newly-retained counsel timely
filed a consolidated version of their original Petitions, titled the “Reference Petition,” in
compliance with the Board’s prior request,'’ based on the substantial similarity of the contents
of the original petitions (apart from certain issues related to the standing of the respective

Petitioners).” Also on December 28, Petitioners filed replies to the Applicant’'s and NRC Staff's

8 Letter from Stephen J. Cohen to Stephen P. Collings (Aug. 28, 2007) (ADAMS
Accession No. ML0723900040).

° Licensing Board Order (Regarding Schedule and Guidance for Proceedings) (Dec. 12,
2007) (unpublished).

' Response Of Applicant, Crowe Butte Resources To Petitions To Intervene Filed By
Ms. Debra L. White Plume, Chadron Native American Center, Inc., High Plains Community
Development Corporation, Thomas Kanatakeniate Cook, Slim Buttes Agricultural Development
Corporation, Western Nebraska Resources Council (Dec. 6, 2007) [hereinafter CBR Response];
NRC Staff Combined Response In Opposition To Petitioners’ Requests For Discretionary
Intervention And Petitions For Hearing And/Or to Intervene Of Debra White Plume, Thomas
Cook, Owe Aku/Bring Back the Way, Chadron Native American Center, High Plains
Development Corporation, Slim Buttes Agricultural Development Corporation, And Western
Nebraska Resources Council (Dec. 7, 2007) [hereinafter NRC Response].

" See Licensing Board Order (Confirming Matters Addressed on December 18, 2007
Telephone Conference) (Dec. 20, 2007) at 3 (unpublished); Official Transcript of Proceedings
[Tr.] at 33-35.

'2 Reference Petition (Dec. 28, 2007). On January 9, 2008, Petitioners filed a “Corrected
Reference Petition,” which we refer to as the “Reference Petition” throughout this Memorandum
and Order, no party having indicated any dispute with this version at oral argument. Corrected
Reference Petition (Jan. 9, 2008) [hereinafter “Reference Petition”]; see Tr. at 60. We also note
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Responses.”™ With the permission of the Board, various affidavits relating to standing and
curing defects relating thereto were submitted with the Replies or thereafter.” Both the
Applicant and NRC Staff filed objections to Petitioners’ supplemental affidavits in support of
standing on January 4, 2007."

The Board heard oral argument on Petitioners’ standing and contentions on January 16,
2008. During argument, counsel for Petitioners proffered two documents, referred to as Exhibits

A and B, in support of Petitioners’ standing and as additional bases for Contentions A and B."

that the Reference Petition contains no significant changes from the multiple, largely identical
Petitions that were previously filed by Petitioners acting pro se. See supra n.3.

¥ Reply To NRC Staff Response (Dec. 28, 2007) [hereinafter Cook Reply to NRC];
Reply to Applicant’s Response [hereinafter Cook Reply to CBR]; Reply To NRC Staff Response
To Petition Of Owe Aku And Debra White Plume (December 28, 2007) [hereinafter Owe Aku
Reply to NRC]; Reply To CBR Response To Petitions Of Owe Aku And Debra White Plume
(Dec. 28, 2007) [hereinafter Owe Aku Reply to CBR].

'* Affidavit of Francis E. Anders (Dec. 28, 2007) [hereinafter Anders Aff.]; Affidavit of
Janet Mize (Dec. 28, 2007); Affidavit of Bruce Mclntosh (Dec. 28, 2007); Affidavit of Beth
Ranger (Dec. 28, 2007); Affidavit of Joseph R. American Horse (Dec. 28, 2007) [hereinafter
American Horse Aff.]; Affidavit of Thomas K. Cook (Dec. 28, 2007) [hereinafter Cook Aff.];
Affidavit of Debra White Plume [hereinafter White Plume Aff.] (Ms. White Plume’s Affidavit is
attached to the Owe Aku Reply to NRC). Based on the burning of Ms. White Plume’s home,
where documents relating to this proceeding were kept, Owe Aku requested two additional
weeks to provide additional affidavits, Motion for Extension of Time, Owe Aku (Dec. 28, 2007);
and the Board granted an extension until January 11, 2008, Licensing Board Order (Ruling of
Petitioner Owe Aku’s Motion for Extension of Time) (Jan. 4, 2008); over the objection of the
Staff, NRC Staff's Answer in Opposition to Owe Aku’s Motion for Extension of Time (Jan. 3,
2008). Affidavits for Owe Aku were then filed on January 10, 2008. Affidavit of David Alan
House (Jan. 10, 2008) [hereinafter House Aff.]; Affidavit of Lester “Bo” Davis (submitted Jan. 10,
2008) [hereinafter Davis Aff.]; Affidavit of Sandy Sauser (submitted Jan. 10, 2008) [hereinafter
Sauser Aff].

'* NRC Staff's Response to Petitioners’ Supplemental Affidavits in Support of Standing
(Jan. 4, 2008) [hereinafter NRC Response to Affidavits]; Applicant’s, Crow Butte Resources,
Inc., Response to Affidavits (Jan 4, 2008) [hereinafter CBR Response to Affidavits].

'® Tr. at 65-66, 87-88; Email from buffalobruce@juno.com to dfrankel@igc.org (Jan. 14,
2008), forwarding Email from Hannan LaGarry to buffalobruce@juno.com et al. (Jan 14, 2008)
(Subject: geology summary) [hereinafter Exhibit A]; Letter from Dr. Steven A. Fischbein, P.G., to
Mr. Stephen P. Collings (Nov. 8, 2007), with attached NDEQ Detailed Technical Review
Comments [hereinafter Exhibit B].
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Thereafter, following up on matters that arose at oral argument and were further addressed in a
subsequent telephone conference with all participants,'’ the Board in an Order issued January
24 set deadlines for Applicant and NRC Staff to file responses to the newly-filed exhibits.®
Applicant and NRC Staff filed their responses on February 8, and Petitioners jointly filed a
combined reply to these on February 15, 2008.%°

Based on matters raised by Petitioners both initially in their Petitions and Replies,?' as
well as in oral argument,®? the Board in its January 24 Order also directed the parties to file
briefs addressing the import of the Fort Laramie Treaties of 1851 and 1868, and the United
Nations Declaration of Right of Indigenous Peoples, “insofar as [they] may be relevant to
standing and any contentions concerning water rights and consultation with Native Americans
on historical sites and artifacts.”® These briefs were timely filed by all parties on February 21

and 22, and responses thereto were filed by all parties on February 29.° In addition, on

" Tr. at 375-414.

'® Licensing Board Order (Confirming Matters Addressed at January 23, 2008,
Telephone Conference) (Jan. 24, 2008) (unpublished) [hereinafter January 24 Board Order]
at 2.

¥ Crow Butte Resources, Inc.’s Response to Newly-Filed Exhibits A and B (February 8,
2008) [hereinafter CBR Response to Exhibits]; NRC Staff's Response to Petitioners’ Exhibits A
and B (Feb. 8, 2008) [hereinafter NRC Response to Exhibits].

% petitioners Combined Reply to NRC Staff's and Applicant’s Responses to Exhibits A
and B (Feb. 15, 2008) [hereinafter Petitioners Reply on Exhibits].

2! See Reference Petition at 3-4; Cook Reply to NRC at 5; Owe Aku Reply to CBR at 10;
Owe Aku Reply to NRC at 15.

*2Tr. at 101, 178-186, 304.

% January 24 Board Order at 2.

# NRC Staff’s Brief on Law Related to the Fort Laramie Treaties and the United Nations
Declaration of Rights of Indigenous Peoples (Feb. 21, 2008) [hereinafter NRC Brief on Treaties];

Crow Butte Resources, Inc.’s Brief on Treaties and United Nations Declaration (Feb. 22, 2008)
[hereinafter CBR Brief on Treaties]; Petitioners’ Memorandum of Law Regarding Indigenous
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February 22, the Board received two briefs amicus curiae, with motions for leave to file the
same, one from the Oglala Sioux Tribe,?® and one from the Center for Water Advocacy (CWA),
Rock the Earth, and Mr. Robert Lippman.?” Applicant and Staff filed responses to these motions
on March 3;*® movants CWA et al. filed a reply on March 10;% and Applicant filed a letter

opposing the Reply on March 13, 2008.*°

Rights, Treaties and Federal Indian Law (Feb. 22, 2008) [hereinafter Petitioners’ Brief on
Treaties].

% NRC Staff's Reply To Petitioners’ Memorandum of Law Regarding Indigenous Rights,
Treaties, and Federal Indian Law (Feb. 29, 2008) [hereinafter NRC Reply to Treaties]; Crow
Butte Resources, Inc.’s Consolidated Response to Briefs on Treaties and United Nations
Declaration (February 29, 2008) [hereinafter CBR Reply to Treaties]; Petitioners’ Response to
NRC Brief Regarding Treaties, Etc. (Feb. 29, 2008) [hereinafter Petitioners’ Reply to NRC
Treaties]; Petitioners’ Response to Applicant’s Brief Regarding Treaties, Etc. (Feb. 29, 2008)
[hereinafter Petitioners’ Reply on CBR Treaties].

% Motion for Leave to File a Brief Amicus Curiae and Brief of Amicus Curiae for Oglala
Sioux Tribe (Feb. 22, 2008) [hereinafter Oglala Brief].

2" Motion for Leave to File a Brief Amicus Curiae and Amicus Curiae Brief of Center for
Water Advocacy, Rock The Earth and Robert Lippman In Support of Petitioners’ Requests for
Discretionary Intervention and Petitions for Hearing and/or to Intervene of Debra White Plume,
Thomas Cook, Owe Aku/Bring Back The Way, Slim Buttes Agricultural Development
Corporation, and Western Nebraska Resources Council (Feb. 22, 2008) [hereinafter CWA
Motion].

8 Crow Butte Resources, Inc.’s Consolidated Answer to Motions for Leave to File
Amicus Briefs (Mar. 3, 2008) [hereinafter CBR Answer to Amicus Motions]; NRC Staff's Answer
to Motions of Oglala Sioux Tribe and Center for Water Advocacy Et Al. For Leave to File Briefs
Amicus Curiae (Mar. 3, 2008) [hereinafter NRC Answer to Amicus Motions].

# Reply in Support of Motion of Center for Water Advocacy, Rock The Earth and Robert
Lippman for Leave to File a Brief Amicus Curiae (Mar. 10, 2008) [CWA Reply].

% | etter from Tyson R. Smith, Counsel for Crow Butte Resources, Inc., to Administrative
Judges, Atomic Safety and Licensing Board (Mar. 13, 2008) [hereinafter Smith Letter to
Administrative Judges].
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lll. Board Rulings on Pending Matters
A. Documents Filed at January 16, 2008, Oral Argument

As indicated above, during oral argument on Petitioners’ standing and contentions,
Petitioners’ counsel presented two documents only recently received by them, seeking to have
them considered with regard to standing and certain contentions.®® One of these, marked for
identification as Exhibit A, consists of a January 14, 2008, email from Hannan E. LaGarry, with
an attached curriculum vitae indicating he has a Ph.D. in geology from the University of
Nebraska and currently teaches in the Department of Geosciences at Chadron State College in
Chadron, Nebraska. In his email Dr. LaGarry refers to various published scientific literature
relating to the geology of the area at issue in this proceeding.

The second document, marked as Exhibit B, consists of a copy of a November 8, 2007,
letter from Dr. Steven A. Fischbein, Program Manager with the Nebraska Department of
Environmental Quality (NDEQ), to Crow Butte President Stephen P. Collings, regarding Crow
Butte’s “Petition for Aquifer Exemption North Trend Expansion Area,” and an 18-page, single-
spaced attachment containing “NDEQ Detailed Technical Review Comments.”* In addition to
the license amendment application now at issue before the NRC, Crow Butte’s petition to the

NDEQ for an “aquifer exemption” must be approved in order for it to mine in the proposed North

Trend Expansion area.®

31 See Tr. at 65-70; 87-96.

¥ We note that, according to the Staff, this document is found in NRC’s ADAMS system
with the number ML073300399. See NRC Response to Exhibits at 15.

% See ER at 1-58, 3.11-1, 4-12; see also Exhibit B. The NDEQ is the Nebraska State
agency responsible for the enforcement of matters governed by the federal Safe Drinking Water
Act, 42 U.S.C. § 300f et seq., including the Underground Injection Control (UIC) Program, 42
U.S.C. § 300h. See also ER at 4-12 to 4-13. UIC programs may be administered by the
Federal Environmental Protection Agency, a State, or an Indian Tribe under the Safe Drinking
Water Act, to ensure that subsurface waste injection does not endanger underground sources
of drinking water. See Memorandum of Understanding Between the Nebraska Department of
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1. Timeliness of Filings

Provided with opportunity to respond to these documents, including as to whether they
should be considered under 10 C.F.R. § 2.309(c), § 2.309(f)(2), or any other relevant law or
regulation, Applicant and Staff oppose any consideration of either document, arguing that they
are both untimely to support either standing or admission of any contention.** Citing Petitioners’
“ironclad obligation” to search the public record for information supporting their contentions,*
Staff and Applicant point out that Exhibit A consists of references to material published prior to
1999,% Staff also noting that Petitioners “have not indicated when they first contacted
Dr. LaGarry, nor have they provided a good reason why they could not have sought and
obtained [his] input well before the original filing deadline.”” Staff argues that Exhibit B, while it
was not available prior to the deadline for filing the original petitions in this proceeding, was
“publicly available in ADAMS since November 26, 2007.”*® Applicant argues that “the few

references identified in Exhibit B are to materials published nearly a decade ago.”*

Environmental Quality and the Nuclear Regulatory Commission for In Situ Uranium Mining, 47
Fed. Reg. 55,444 (Dec. 9, 1982).

% See generally, NRC Response to Exhibits; CBR Response to Exhibits.

% NRC Response to Exhibits at 14 (citing Florida Power & Light Co. (Turkey Point, Units
3 & 4), CLI-01-17, 54 NRC 3, 24-25 (2001); Duke Energy Corp. (Oconee Nuclear Station, Units
1, 2, and 3), CLI-99-11, 49 NRC 328, 338 (1999)); CBR Response to Exhibits at 5 & n.3 (citing
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468
(1982); Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station,
Units 1 and 2), CLI-03-17, 58 NRC 419, 428-29 (2003)).

% NRC Response to Exhibits at 5; CBR Response to Exhibits at 4.
3 NRC Response to Exhibits at 17.

% Id. at 15, referring to the NRC’s document management system that may be found on
the NRC website.

% CBR Response to Exhibits at 10.
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Under 10 C.F.R. § 2.309(c), determinations on any “nontimely filing” of a petition must
be based on a balancing of certain factors, the most important of which is “[g]ood cause, if any,
for the failure to file on time.”*® As Staff has pointed out, this first factor is entitled to the most
weight, and where no showing of good cause is made, “petitioner’'s demonstration on the other
factors must be particularly strong.”' Also, under 10 C.F.R. § 2.309(f)(2), other than
contentions based on new “data or conclusions in an NRC draft or final environmental impact
statement, environmental assessment, or any supplements relating thereto,” contentions “may
be amended or new contentions filed after the initial filing only with leave of the presiding officer
upon a showing that—

(i) The information upon which the amended or new contention is based
was not previously available;

4010 C.F.R. § 2.309(c) provides:

(c) Nontimely filings. (1) Nontimely requests and/or petitions and contentions will not be
entertained absent a determination . . . that the request and/or petition should be granted
and/or the contentions should be admitted based upon a balancing of the following factors to
the extent that they apply to the particular nontimely filing:

(i) Good cause, if any, for the failure to file on time;

(i) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

(iii) The nature and extent of the requestor's/petitioner's property, financial or other
interest in the proceeding;

(iv) The possible effect of any order that may be entered in the proceeding on the
requestor's/petitioner's interest;

(v) The availability of other means whereby the requestor's/petitioner's interest will
be protected;

(vi) The extent to which the requestor's/petitioner's interests will be represented by
existing parties;

(vii) The extent to which the requestor's/petitioner's participation will broaden the
issues or delay the proceeding; and

(viii) The extent to which the requestor's/petitioner's participation may reasonably be
expected to assist in developing a sound record.

“I NRC Response to Exhibits at 11-12 (citing State of New Jersey (Department of Law
and Public Safety), CLI-93-25, 38 NRC 289, 296 (1993); Texas Ultilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 & 2), CLI-92-12, 36 NRC 62, 73 (1992) (quoting Duke
Power Co. (Perkins Nuclear Station, Units 1, 2 & 3), ALAB-431, 6 NRC 460, 462 (1977)).
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(ii) The information upon which the amended or new contention is based
is materially different than information previously available; and

(iii) The amended or new contention has been submitted in a timely
fashion based on the availability of the subsequent information.*?

Although Exhibits A and B are not themselves either “petitions” or “contentions,” we find
it appropriate to consider the timeliness of their filing under 10 C.F.R. § 2.309(c) and (f)(2),
given that the exhibits are offered in support of Petitioners’ standing and certain of their
contentions. Applying the standards found in these provisions, we agree with the NRC Staff
and the Applicant that Petitioners have not shown that Exhibit A was timely filed. Although the
email from Dr. LaGarry is dated January 14, 2008, Petitioners have not provided any indication
of when they contacted him, and in his email he primarily references articles published years
earlier. We do not find that any relevant factors under 10 C.F.R. § 2.309(c) or (f)(2) warrant its
consideration.

As to consideration of the document as “legitimate amplification” of originally-filed
contentions, as argued by Petitioners,* we note that the Commission in the Louisiana Energy
Services proceeding ruled that, while this permits a petitioner in a reply to submit arguments
that are “focused on the legal or logical arguments presented in the applicant/licensee or NRC

staff answer,”*

it does not permit the filing of “entirely new support for . . . contentions” in a
reply.*> We note further that Webster’'s Third New International Dictionary defines “amplify” as

“to enlarge, expand, or extend (a statement or other expression of idea in words) by addition of

210 C.F.R. § 2.309(f)(2).

3 Petitioners Reply on Exhibits at 3 (citing Entergy Nuclear Generation Co. (Pilgrim
Nuclear Power Station), LBP-06-23, 64 NRC 257, 359 (2006)).

* Louisiana Energy Services, L.P. (National Enrichment Facility) [LES], CLI-04-35, 60
NRC 619, 624 (2004).

* Id. at 621.
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detail or illustration or by logical development.™®

We find that Dr. LaGarry’s email falls more
under the category of “new [expert] support” for its Contentions A and B.*” Thus it would be
excluded under the Commission’s LES decision.*® While Dr. LaGarry may ultimately be an
appropriate witness in a hearing in this proceeding, and the documents referenced by him in his
email may be appropriate exhibits in any such hearing, we do not find good cause to consider
Exhibit A at this point in this proceeding.*’

With regard to Exhibit B, however, it is undisputed that Petitioners’ counsel received the
document only on the evening before the January 16, 2008, oral argument, from another
organization.*® Regarding Applicant’'s argument that Exhibit B contains references to
previously-published materials,*' we note that, in contrast to Exhibit A, Exhibit B consists
primarily of fairly extensive original analysis. Regarding Staff’s indication that the document was
actually placed in “ADAMS” (the electronic document management system available through
NRC’s public website) on November 26, 2007, we note that this was two weeks after the

deadline for, and Petitioners’ filing of, their original requests for hearing and petitions,** and fifty-

one (51) days prior to the date Petitioners actually presented it at the January 16 oral argument.

6 Webster’s International Dictionary 74 (3d ed. 1976).

47 See 10 C.F.R. § 2.309(f)(1)(v).

8 See supra n.44.

9 We do not find, as Petitioners argue, that Exhibit A is the sort of document or
information of which we should take official notice under 10 C.F.R. § 2.337(f), nor do we find
that it should have been disclosed as part of any discovery requirements, as we have not
reached the discovery phase of this proceeding. See Petitioners Reply on Exhibits at 2, 4-5.

%0 Tr. at 89.

" CBR Response to Exhibits at 10.

2 We do not have access to the original notice of opportunity for hearing that was at one

point on NRC’s public website, but presume that the deadline set for filing of petitions was 60
days after the September 13, 2007, date of the notice, or November 12, 2007.
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Petitioners point out that, when they did a search in ADAMS using Applicant’s license
number as a search term, Exhibit B did not appear, although 115 other documents were found.
We find this to be significant, given that, in NRC’s public website, “License Number” is one of
the specified search fields that one may use in searching for documents. It is thus quite
reasonable that, with regard to a proceeding involving the amendment of a license, one would
search for documents relating to that proposed license amendment by using the relevant
license number as the search term; indeed, it is probably one of the most relevant search terms
that persons such as Petitioners could use to find documents related to the Application at issue.
However, possibly due to Staff's view that the document is irrelevant to the Application at issue,
when it was entered into ADAMS it was not done so in a manner that would permit access to it
using the license number relating to the amendment Application at issue. This approach
obviously did not facilitate actual location of the document in the context of this proceeding.

Under these circumstances, we find, under 10 C.F.R. § 2.309(f)(2), that the document
was not “previously available” to Petitioners in any reasonable sense prior to the date they
received it from the other organization, that the information and analysis found in it is materially
different than information previously available, and that it was submitted in a timely fashion
based on when it did become available to Petitioners. Alternatively, we find, under 10 C.F.R.
§ 2.309(c), that Petitioners had good cause to file it when they did and that no other criteria
under § 2.309(c) mitigate against our consideration of it. As noted by the Staff “the test [for
‘Good Cause for Late Filing’] is when the information became available[,] . . . when Petitioners
reasonably should have become aware of that information,” and whether Petitioners “acted

promptly after learning of the new information.” We find that Petitioners reasonably became

%3 Texas Utilities Electric Company, et al. (Comanche Peak Steam Electric Station, Unit
2), CLI-93-4, 37 NRC 156, 164 (1993) (emphasis added); see also NRC Response to Exhibits
at 18.
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aware of Exhibit B only when it was provided to them by the other organization, and that they
had good cause to present it when they did, “promptly after learning of’ the document.

Even assuming arguendo that the document was “reasonably available” on November
26, the time period from that date to the January 16 oral argument was less than the 60-day
period specified at 10 C.F.R. § 2.309(b)(3) for the filing of requests for hearing and petitions to
intervene. Although some licensing boards have set 30-day periods for the filing of new
contentions based on new information, starting from the date the information becomes
available, or reasonably available,* in such situations parties generally are directed to provide
relevant materials containing such information to each other,*® rather than require parties to
search for it — in contrast to the situation before us, in which no such deadlines have been set
and no requirements regarding disclosures have come into play. On this basis as well,
therefore, we would find that Petitioners had good cause not to provide the NDEQ document
identified as Exhibit B earlier, and timely filed it shortly after learning of it. In addition, a
balancing of the other relevant factors under either 10 C.F.R. § 2.309(c) or (f)(2) supports
Petitioners’ position. We therefore deem it appropriate to consider Exhibit B as additional

support for Petitioners’ standing and Contentions A and B.

% See, e.g., Entergy Nuclear Generation Company and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Licensing Board Order (Establishing Schedule for Proceeding
and Addressing Related Matters) at 7 (Dec. 20, 2006) (unpublished) [hereinafter Pilgrim Dec.
20, 2006, Order]; Entergy Nuclear Vermont Yankee, L.L.C., and Entergy Nuclear Operations,
Inc. (Vermont Yankee Nuclear Power Station), Licensing Board Order (Initial Scheduling Order)
at 7 (Nov. 17, 2006) (unpublished).

% See, e.g., id. at 3-4; Pilgrim Dec. 20, 2006, Order at 3-4.
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2. Relevance of Exhibit B in this Proceeding

Staff argues that Exhibit B is “completely unrelated to this NRC proceeding,”® and
“outside the scope of th[e] proceeding and not material to a decision that the NRC must make”
because it is “part of the NDEQ aquifer exemption process and reflects information submitted by
the Applicant to NDEQ, not information submitted to NRC.”" Crow Butte suggests that the
information in Exhibit B is in the nature of NRC Staff requests for additional information, or
“‘RAIs,” noting case law that “petitioners must do more than ‘rest on [the] mere existence’ of
RAls as a basis for their contention.”® Applicant argues further that “a contention cannot simply
be based on a comment[ ] by a state agency regarding a permitting issue apart from the NRC’s
review, especially where the contention could have been drafted based on the original
application and environmental report”;*® and that “[n]othing in Exhibit B is based on information
that is different from information available in applicant’s application and ER.”°

In ruling on the relevance of Exhibit B in this proceeding, we first observe that the final
quoted argument of Crow Butte renders unpersuasive Staff’'s argument to the effect that the
matters addressed in Exhibit B are different than and therefore irrelevant to those at issue
herein. According to Crow Butte, the information on which Exhibit B is based is essentially the
same as that to be found in the Application. Moreover, in contrast to Exhibit A, the document

does not merely refer to other documents. Nor, contrary to Crow Butte’s argument, does it

merely request additional information from the Applicant. To provide just two examples, the

% NRC Response to Exhibits at 9.
57 Id. at 21; see also id. at 20-22.

%8 CBR Response to Exhibits at 10 (citing Baltimore Gas and Electric Co. (Calvert Cliffs
Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 NRC 325, 349-50 (1998).

¥ Id. at 9.

% Id. at 10 (emphasis added).
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document contains significant analysis and criticism of the information submitted to NDEQ by
Applicant as being “unsupported and misleading,”®' and at one point contains the suggestion
that Applicant consider measures relating to the domestic water supply, to protect the health
and safety of the public.®

The essential thrust of Petitioners’ water-related arguments is that Petitioners may be
injured by contamination of ground and surface water resulting from Applicant’s proposed
expansion of its mining operations, through the mixing of waters directly affected by such
operations with waters used by Petitioners. Petitioners contend that various portions of the
Application, stating in effect that the proposed expansion project involves no possible mixing of
aquifers and will have no negative environmental or safety impacts, are contradicted by other
portions of the Application, in which a lack of relevant knowledge about faults and fractures that
might allow for mixing of the water in different aquifers is essentially acknowledged. It follows,
to paraphrase Petitioners, that there is a possibility that any water within a mined aquifer that is
in any way contaminated might mix with water in aquifers from which Petitioners draw and use
water, and that this, as well as spills and leaks into surface water, endanger their safety and
health and pose the possibility of negative impacts on the environment.®®

Of course, when Petitioners filed their original Petitions, they were acting pro se, and as
a result some of their arguments come across as less than optimally organized or articulated.®

The cogency of their fundamental points, however, is bolstered by Exhibit B, which speaks to

61 Exhibit B, Detailed Review at 11, see also id. at 1, 4, 5, 8.

%2 Id. at 17.

8 See infra sections IV.B, VI.A.1, VI.B.1, VI.B.4.

% We note that counsel subsequently became involved, but that under current NRC

procedural rules would not be permitted to file amended petitions. See infra n.254; see also
infra nn.167, 433.
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some of the same concerns that Petitioners put forward, including, e.g., hydraulic conductivity®
and communication among aquifers and the White River.®® These concerns, as well as the
NDEQ’s challenging of the sufficiency of the information provided by Applicant, would clearly be
relevant and material additional support for Petitioners’ standing arguments and for their
Contentions A and B, and the information provided in it would be within the scope of the
proceeding.

More specifically, first, in the introductory letter portion of Exhibit B, it is stated among
other things that Applicant’s Petition for an Aquifer Exemption for its North Trend Expansion
Area “lacks site specific data, inclusion of recent research, and the presentation of well
supported scientific interpretations to be considered acceptable.”® The letter and the “NDEQ
Detailed Technical Review Comments” that make up the remainder of Exhibit B go on to raise
concerns relating to domestic water use and to the geology of the area, and to point out
significant weaknesses in CBR’s application for an aquifer exemption. Although questions are
posed in them, the letter and Detailed Review go well beyond mere requests for additional
information.

Among the numerous instances of allegedly inadequate analysis and presentation of
information on the part of Applicant that are criticized in the Review is a reference to CBR’s
claims that the proposed expansion area “is comparable to the original [area],” with the
Reviewer(s) noting that, to the contrary, “[o]ther than on a gross formational level scale, there is

no evidence collected at North Trend to support this claim,” and that “[t]his is a recurring theme

% Exhibit B, Detailed Review at 6.
% |d. at 14, 15.

7 Exhibit B, Letter at 1.



-19-
throughout the [Application to NDEQ].”® Specific questions in this regard are raised regarding
CBR’s failure to discuss

differences between the two areas which are significant in that the Basal
Chadron at North Trend was deposited into a basin that may have been actively
subsiding at the time of deposition; that North Trend is dominated by an artesian
groundwater system, significantly different from the existing mine site; and that
overlying aquitards or aquicludes may be significantly different texturally due to
basin subsidence.®®

In addition, the Review states that “no supporting evidence is provided [by CBR] to establish the
permeability of the Middle Chadron within North Trend, or where this unit thickens and thins,”
and that

[o]ne thing that is conspicuously missing from this document are ANY lithologic
logs. Further, the hydraulic conductivity of the "Middle Chadron" at North Trend is
inferred from vertical hydraulic conductivity data collected from the original Crow
Butte Study Area (CSA). Again, as previous, why is this data not site specific?
Additionally, how is it possible that the mineralogical, petrologic, and
petrophysical character of the Middle Chadron at North Trend is the same as the
CSA when it is clear (from the data presented in this document) that the "Middle
Chadron" at North Trend has been deposited into an actively subsiding basin.
This depositional environment is completely different than that to the south of the
Crawford/White River Structure, which is where the original CSA is located.”

Moreover, it is emphasized in the NDEQ Review that, because CBR’s Petition “forms the
foundation for any future discussion for an aquifer exemption,”

[e]ach claim made within the document must be substantiated and appropriately
referenced and based on sound science. If the claim is made out of original
research, from original unpublished data collected, then the data set must be
shown, along with the associated interpretation. Anyone reading this document,
who decides to research the referenced claims, must be able to reach the same
conclusions. If it is new data presented, then the interpretation of this data must
be supported by the data. At this point in the document, there is a lack of ANY

6 Exhibit B, Detailed Review at 1.
% Jd.

0 |d. at 4.
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supporting evidence that has been collected and analyzed directly from the North
Trend prospect.”’

Regarding permeability, the Review states that it is

inappropriate to lump the Brule and Chadron together as a single confining

interval for the purpose of this discussion. Additionally, siltstones and claystones

of the Lower Brule may be fractured due to the structural modification on the

Crawford/White River Structure, and thus may be more permeable than other

locales. This coupled with the widely dispersed or intermittent channel

sandstones of the lower Brule may create permeability pathways that are

heretofore uncharacterized.”
“Additionally,” the Review asks, “why is there no reference to more recent data, such as
Figure 4 from LaGarry (1998) or Figure 3 from Terry and LaGarry (1998) which shows details of
faulting in the Toadstool Park area.”” It is noted that, as Terry and LaGarry “demonstrated,”

faults clearly offset the Peanut Peak and Big Cottonwood Creek Members of the

Chadron Formation in Toadstool Park. . . . How is the offset of these units at

Toadstool related to the structure at Crawford? Is it related at all? If there have

been a series of deformational events, how does this [a]ffect the hydrogeology of

the area.”™

The Review quotes several provisions found in CBR’s application to NDEQ, including
the statement that “[tlhe geologic information presented in this application clearly demonstrates
the lateral continuity of the overlying and underlying confining zones on both regional and local
scales, as well as the lateral occurrence and distribution of the Basal Chadron Sandstone,” and
indicates that “[a]s stated previously, these types of statements are unsupported and

misleading.”” Also, it is noted in the Review that “CBR states that groundwater gradient in the

Basal Chadron within the NTEA is to the east,” but further, that

" Id. at 5.
21d. at 6.
3 d. at 8.
" Id. at 10.

® Id. at 11.
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[t]his by itself seems in question, as this gradient is directed, at least in part,
towards the uplift on the Crawford/White River Structure. Although this data is
placed within the caveat that it is only four data points, it is clear this gradient
would be contrary to what would be expected. Again, this analysis suffers from
lack of information . . .."®

The Review also raises questions about the relationship between groundwater and
surface water. Specifically, it is noted that

CBR states that the water bearing zone within the Brule is likely dissected, and is
in communication with the White River. Given that [sic] this one possible, but
important interpretation, wouldn't it be appropriate to provide monitoring data
from the White River and from wells set into the Brule aquifer adjacent to
sampling locations in the White River? This could be especially important
information with regards to future potential failure of injection or production wells
through the Brule that may result in communication with surface water. The exact
nature of the relationship between groundwater and surface water within the
proposed exemption area should be established as part of the exemption
process.”’

Further, the Review observes that:
CBR states that no hydraulic communication has been identified between the
Basal Chadron Sandstone and the White River. Has CBR conducted any surface
water monitoring during any aquifer testing programs to verify this statement?
What has CBR done to "identify" this possible connection?

The statement that groundwater flow does not appear to be defined by the
Crawford/White River Structure is not supported.”

With regard to possible domestic use of the Basal Chadron Aquifer, the Review notes
that, contrary to CBR’s claim that there is no such use, “in close proximity outside the exemption
boundary at least one well is used for domestic purposes, and a number of wells are used for
agricultural purposes.”” Continuing, it is stated that “[t]his then seems to establish that the

groundwater in the vicinity of the NTEA has some beneficial use, and is (or can be) used for

8 Exhibit B, Detailed Review at 12.
7 Id. at 14.
8 Id. at 15.

 Id. at 16.
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domestic purposes.”® The question is posed, “Is there possibly an overarching solution that
can be presented by CBR with regards to domestic water supplies to protect the health and
safety of persons in the vicinity of Crawford?”®’

In light of the preceding and other similar comments, and given, as noted above, that
Exhibit B is based on essentially the same information as that in the Application before us,? we
are not inclined to grant much credence either to Staff’'s arguments to the contrary, or to
Applicant’s arguments that there is “nothing” in Exhibit B “that calls into question the license
application’s conclusion that the Basal Chadron is hydraulically separated from the Brule

aquifer,”®®

or shows “any ‘distinct new harm or threat apart from the activities already
license[d].””®* Finally, with regard to Staff's assertion that Petitioners should have provided more
explanation of the significance of Exhibit B,* we note the irony of the fact that Petitioners
presented the document the very morning after they received it, and that same day made
arguments based on it that addressed its significance.®

In conclusion, although all the concerns raised in Exhibit B may ultimately be

satisfactorily addressed by Crow Butte with both the NDEQ and NRC Staff, we find it

appropriate to consider the NDEQ letter and Review in ruling on Petitioners’ standing and

8 g,

8 Jd. at 17.

8 See supra text accompanying n.60.
8 CBR Response to Exhibits at 13.

8 |d. (citing International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-21,
54 NRC 247, 251 (2001)).

% NRC Response to Exhibits at 12-13.

% See, e.g., Tr. at 89, 92-95, 203, 207-10.
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Contentions A and B, based on the evident significance of the document and the information
that has been presented to us at this point.

B. Motions to File Briefs Amicus Curiae

On February 22, 2008, the deadline previously set for the Petitioners, Applicant and Staff
to file briefs on any law relating to the 1851 and 1868 Fort Laramie Treaties and the United
Nations Declaration of Indigenous Rights,® two briefs amicus curiae were filed, with
accompanying motions for leave to file the same. One was filed on behalf of the Oglala Sioux
Tribe;?® the other was filed by Center for Water Advocacy (CWA), Rock the Earth, and
Mr. Robert Lippman (hereinafter collectively CWA or CWA et al.).® The respective motions
indicate they were filed pursuant to 10 C.F.R. § 2.315(d).

NRC Staff does not oppose the Tribe’s motion, because it is entitled to a “reasonable
opportunity to participate” in this proceeding under 10 C.F.R. § 2.315(c),” but requests denial of
the motion of CWA et al.®" Staff first points out that 10 C.F.R. § 2.315(d) applies to briefs filed
before the Commission, not to briefs filed before Atomic Safety and Licensing Boards, but notes
as well NRC case law for the proposition that, although NRC rules “do not explicitly authorize
amicus briefs at the licensing board level, such briefs might still be granted in appropriate
circumstances.” Staff argues, however, that movants have not complied with the requirements

of 10 C.F.R. § 2.323(a) and (b), that any motion must be filed within 10 days of the “occurrence

8 January 24 Order at 2.

8 Qglala Brief.

8 CWA Motion.

% NRC Answer to Amicus Motions at 3
Id. at 4.

%2 |d. at 2 (citing Public Service Co. Of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-862, 25 NRC 144, 150 (1987)).
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or circumstance from which the motion arises,” and that any movant must contact other parties
prior to filing the motions.*

According to Staff, although an amicus brief that supplied a “perspective that would
materially aid the Licensing Board’s deliberations” would be permissible, the CWA brief does
not do this, but rather impermissibly “inject[s] new issues into [the] proceeding [and] alter[s] the
content of the record developed by the parties.” At the same time, Staff maintains that,
“[w]hen the information that is redundant [to information provided by Petitioners], irrelevant, and
outside the scope of a proper amicus brief is stripped from [it], there is no significant new
information to warrant” its consideration.*

Crow Butte argues that both CWA and the Oglala Sioux Tribe attempt to raise new
matters and fail to comply with 10 C.F.R. § 2.323(b), and therefore both their motions should be
denied.*®

In reply, CWA et al. argue that there are no NRC regulations that actually prohibit the
filing of the amicus briefs at issue, and notes that 10 C.F.R. § 2.315(d) explicitly provides that an
amicus brief must be filed “within the time allowed to the party whose position the brief will
support.” In addition, CWA argues among other things that amicus briefs are “normally

allowed when the amicus has unique information or perspective that can help the court beyond

% 1d.

% Id. at 3 (citing LES (Claiborne Enrichment Center), CLI-97-4, 45 NRC 95, 96 (1997)).

% Id. at 4.

% CBR Answer to Amicus Motions at 3-4; Crow Butte also argues that in NRC
proceedings such motions may be filed only with respect to issues on appeal, absent special

circumstances that do not exist in this proceeding. /d. at 2-3.

% CWA Reply at 3, 4.
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the help that the lawyers for the parties are able to provide,”®® and that all the issues CWA
raises in its brief are related to the 1851 and 1868 treaties, out of which arises a trust duty in the
NRC as a federal permitting agency.* Crow Butte argues that under 10 C.F.R. § 2.323(c),
CWA has no right to file a reply.'®

Based on the same reasoning put forth by the Staff, we grant the Oglala Sioux Tribe’s
Motion for Leave to File a Brief Amicus Curiae of Oglala Sioux Tribe. Further, pursuant to the
Tribe’s right to participate in this proceeding under 10 C.F.R. § 2.315(c), we will add the Tribe’s
counsel to our service list, and ask the Office of the Commission Secretary and all parties to
add the Tribe’s counsel to their electronic and paper service lists. Although we do not in fact
rest any of our rulings herein on the Tribe’s current brief, we expect that its participation in future
stages of this proceeding may be helpful, and will take up specific aspects of the Tribe’s
participation under § 2.315(c) in a prehearing conference to be held in this proceeding, as
addressed infra in section VIII of this Memorandum and Order.

With regard to the CWA brief, although there is no rule or law of which we are aware that
would definitively prohibit our consideration of it, we find it unnecessary to rest any of our rulings
on itin any event. Therefore it is not necessary to make any ruling on it. It may be that, as the

case progresses, CWA may wish to follow the proceeding through consultation with Petitioners

% Id. at 6-7 (citing Community Ass’n for Restoration of Environment (CARE) v. DeRuyter
Bros. Dairy, 54 F.Supp.2d 974 (E.D. Wash. 1999)).

% Id. at 7-8 (citing Northwest Sea Farms Inc. v. United States Army Corps of Eng’rs, 931
F.Supp. 1515, 1520 (W.D. Wash. 1996); Muskleshoot Indian Tribe v. Hall, 698 F. Supp. 1504,
1514 (W.D. Wash. 1988); Jicarilla Apache Tribe v. Supron Energy Corp., 782 F.2d 855, 857
(10th Cir. 1986) (en banc), modified on other grounds, 793 F.2d 1171 (10th Cir.); Assiniboine &
Sioux Tirbe of the Fort Peck Indian Reservation v. Bd. Of Oil & Gas Conservation, 792 F.2d
782, 794-96 (9th Cir. 1986); Enos v. United States, 672 F. Supp. 1391,

1993-94 (D. Wyo. 1987)).

1% Smith Letter to Administrative Judges.
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t,'°" and at future

and their counsel, and/or reference to the NRC’s electronic hearing docke
appropriate times submit additional briefing on matters of concern. Given our appreciation for
any insights that any entity or person may provide that would appropriately assist us in fulfilling
our lawful functions, and the right of any entity at least to file such a motion and brief, we
therefore do not rule out the possibility that we might consider and grant a future CWA motion to
file a brief amicus curiae, to an extent found to be appropriate at the time. Also, CWA et al. are
of course free, as is any member of the public, to attend any and all proceedings in the case.
C. Relevance of Treaties and Related Law

As pointed out by Petitioners, in order to address issues associated with the Gold
Rush and significant warfare between the United States and Native American tribes in the
19th century, the United States and a number of tribes including those of the Sioux Nation
entered into two significant peace treaties — the Fort Laramie Treaties of 1851 and 1868 — that
are asserted to be relevant to various issues in this proceeding. According to the Oglala Sioux
Tribe, the Pine Ridge Reservation “was established in part to encourage an agrarian lifestyle for
the Oglala. The Oglala were encouraged to farm and raise livestock, as well as abandon a
nomadic lifestyle and remain within the Reservation.”'® Prior to these treaties, the Sioux had
occupied and controlled a large area of land, including that where the proposed North Trend
Expansion site is now located.' Two descendants of Chiefs who signed these treaties, Chief
Joseph American Horse and Chief Oliver Red Cloud, spoke at the oral argument held January

16 on Petitioners’ standing and contentions. As stated by Chief American Horse, the Sioux

191 See http://ehd.nrc.gov/EHD Proceeding/home.asp.

192 Oglala Brief at 9-10 (citing Treaty With The Sioux, Apr. 29, 1868, art. 3, 15 stat. 635
[hereinafter 1868 Fort Laramie Treaty]).

193 petitioners’ Brief on Treaties at 2.
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Nation was a large nation with 10,000 campfires located in what are now several states
including Nebraska and the Dakotas, the names of which come from the Lakota language.'

Petitioners argue among other things that the current mine sites are within the Treaty
boundaries, that they possess water and mineral rights under the Treaties, that infringement of
the treaties would constitute injury in fact for purposes of standing, and that the Treaties provide
bases supportive of Contentions A and C, relating respectively to impacts on water from the
proposed project at issue, and consultation responsibilities vis-a-vis tribal leaders on the part of
Applicant and/or the NRC Staff.'® They also cite Article 32 of the United Nations Declaration of
the Rights of Indigenous Peoples (UN Declaration) in support of their Petition.'*

In this proceeding, we are not being asked to rule on the treaty or water rights of the
Oglala Tribe per se. The only relevance of either general treaty rights issues or more specific
water rights issues is insofar as either or both may pertain to our rulings on standing and

Contentions A and C. Although in an appropriate situation such considerations might be more

critical to these or other rulings,'” we do not, as illustrated in our analyses below, find it

% Tr. at 179. See also United States v. Sioux Nation of Indians, 448 U.S. 371, 374 n.1
(1980), which is cited in the NRC Brief on Treaties at 5.

1% Cook Reply to NRC at 5, 16-17, 19; Owe Aku Reply to NRC at 15-16; Tr. at 86, 100,
186-88, 304, 307. See NRC Brief on Treaties at 2-3.

1% Reference Petition at 3-4; Cook Reply to NRC at 16-17; Owe Aku Reply to NRC at
15.

' We note, regarding the case law cited by Staff and Applicant (NRC Brief on Treaties
at 11; CBR Brief on Treaties at 5) for the proposition that a licensing board would have no
jurisdiction to consider any treaty-related or water-rights questions in an NRC adjudicatory
proceeding, that although there is some dicta to this effect, the cases actually relate to disputes,
including jurisdictional disputes, that at the times in question were actually or potentially before
other tribunals. See Arizona Public Service Co. et al. (Palo Verde Nuclear Generating Station,
Units 1, 2, and 3), LBP-82-117A, 16 NRC 1964, 1990-91 (1982); Hydro Resources Inc. (P.O.
Box 777, Crownpoint, NM 87313) [HRI], CLI-06-29, 64 NRC 417, 420 (2006).

In contrast, there might arise NRC adjudicatory proceedings in which, for example, a
licensing board, in fulfilling its responsibility to rule on issues before it and to consider any and
all law that might pertain to such issues, may find some treaty-related law to be pertinent to its
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necessary to rely on any of these matters in this proceeding in order to rule on either standing
or the contentions in question. We do note certain treaty-related matters in passing, but these
are not determinative on any of these issues.
IV. Standing of Petitioners to Participate in Proceeding

A. Legal Requirements for Standing in NRC Proceedings

Any person requesting a hearing and seeking to intervene in an NRC proceeding must
demonstrate that he or she has “standing” to participate in the proceeding. Standing is a

concept that concerns whether a party has “sufficient stake”'®

in a matter, as defined by
relevant legal principles. The question of standing “focuses on the question of whether the
litigant is the proper party to fight the lawsuit” — as contrasted with the separate question of

whether there is a “justiciable,” or “real and substantial controversy . . . appropriate for judicial

determination,” and not merely a hypothetical dispute.'®® The petitioner bears the burden of

ruling and therefore very appropriately consider it. For example, there might be water-related
issues that are integrally related to questions requiring a licensing board’s determination, which
are not, and are not expected to be, in dispute in any other forum, or, on the other hand, which
may indeed have been resolved in another forum, producing case law now relevant to the
issues before the licensing board. In such circumstances, a licensing board would have a duty
to apply any existing law of which it is aware and that is on point to the facts at issue in the
matter legitimately before the board, and if such law included any treaty-related law, the board
could appropriately consider and apply it along with other pertinent law. This situation would
clearly be distinguishable from resolving disputes over the existence or extent, for example, of
specific treaty-related water rights. In this case, as we do not find any treaty-related law to be
necessary to our rulings herein, we do not rely on it in making these rulings.

1% Black’s Law Dictionary 1405, 6" ed. 1990 (definition for “Standing to sue doctrine”).
The Supreme Court has described the concept as addressing the following question:

Have [petitioners] alleged such a personal stake in the outcome of the

controversy as to assure that concrete adverseness which sharpens the

presentation of issues upon which [a tribunal] so largely depends for illumination

of difficult . . . questions?
Baker v. Carr, 369 U.S. 186, 204 (1962) (substituting terms relevant in NRC proceedings).

1% Black’s Law Dictionary at 1405; id. at 865 (definition for “Justiciable controversy”).
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demonstrating standing, but in ruling on standing a licensing board is to “construe the petition in
favor of the petitioner.”""

The Atomic Energy Act (AEA) is the starting point in determining the standing of a
petitioner in an NRC proceeding. Section 189a of the Act requires the NRC to provide a hearing
“upon the request of any person whose interest may be affected by the proceeding.”'"" Thus, in
determining whether any petitioner has standing, we must ascertain what that petitioner’s
“interest” is and whether it “may be affected by the proceeding.”

More specifically, the Commission has implemented the requirements of section 189a in
its regulations at 10 C.F.R. § 2.309(d)(1), which provides in relevant part that a licensing board
shall consider three factors when deciding whether to grant standing to a petitioner: the nature
of the petitioner's right under the AEA to be made a party to the proceeding; the nature and
extent of the petitioner's property, financial, or other interest in the proceeding; and the possible
effect of any order that may be entered in the proceeding on the petitioner's interest.'? In
addition, Commission precedent directs licensing boards, in deciding whether a petitioner in an
NRC proceeding has established the necessary “interest” to show standing under Commission
rules, to follow the guidance found in judicial concepts of standing, as stated in federal court
case law."™ Under these concepts, we are to consider whether a petitioner has “allege[d]

[1] a concrete and particularized injury that is (2) fairly traceable to the challenged action and (3)

"% Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia),
CLI-95-12, 42 NRC 111, 115 (1995).

11142 U.S.C. § 2239(a)(1)(A) (2000).

1210 C.F.R. § 2.309(d)(1)(ii)-(iv). The provisions of 10 C.F.R. § 2.309 were formerly
found at 10 C.F.R. § 2.714, prior to a major revision of the Commission’s procedural rules for
adjudications in 2004; thus, case law interpreting the prior section remains relevant. See Final
Rule: Changes to Adjudicatory Process, 69 Fed. Reg. 2182 (Jan. 14, 2004).

"3 See, e.g., Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48
NRC 185, 195 (1998); Quivira Mining Co. (Ambrosia Lake Facility, Grants, New Mexico), CLI-
98-11, 48 NRC 1, 5-6 (1998); Georgia Tech, CLI-95-12, 42 NRC at 115.
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likely to be redressed by a favorable decision.”"™* The requisite injury may be either actual or
threatened,'® but must arguably lie within the “zone of interests” protected by the statutes
governing the proceeding — here, either the AEA or the National Environmental Policy Act
(NEPA)."" And, as indicated above, the injury must be “concrete and particularized,” and not
“conjectural” or “hypothetical.”""’

For an organizational petitioner to establish standing, it must show “either immediate or
threatened injury to its organizational interests or to the interests of identified members.”''® An
organization seeking to intervene in its own right — i.e., to establish “organizational” standing —
“‘must demonstrate a palpable injury in fact to its organizational interests that is within the zone
of interests protected by the AEA or NEPA.""® An organization asserting standing on behalf of
one or more of its members — i.e., “representational” standing — must (1) demonstrate that the
interests of at least one of its members will be so harmed, (2) identify that member by name and

address, and (3) show that the organization is authorized to request a hearing on behalf of that

member."® The organization must show that the member has individual standing in order to

"4 Yankee, CLI-98-21, 48 NRC at 195 (citing Steel Co. v. Citizens for a Better Env't, 523
U.S. 83, 102-04 (1998); Kelley v. Selin, 42 F.3d 1501, 1508 (6th Cir. 1995)).

"% See Yankee, CLI-98-21, 48 NRC at 195 (citing Wilderness Soc’y v. Griles, 824 F.2d
4,11 (D.C. Cir. 1987)).

18 Id. at 195-96 (citing Ambrosia Lake Facility, CLI-98-11, 48 NRC at 6).

"7 See Sequoyah Fuels Corp. & General Atomics (Gore, Oklahoma Site), CLI-94-12, 40
NRC 64, 72 (1994).

"8 Georgia Tech, CLI-95-12, 42 NRC at 115; see also Sierra Club v. Morton, 405 U.S.
727 (1972); Yankee, CLI-98-21, 48 NRC at 195.

"9 HRI (2929 Coors Road, Suite 101, Albuquerque, NM 87120), LBP-98-9, 47 NRC 261,
271 (1998).

20 See GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC
193, 202 (2000).
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assert representational standing on his behalf, and “the interests that the representative
organization seeks to protect must be germane to its own purpose.”®'

Under Commission case law, some circumstances exist in which petitioners may be
presumed to have standing based on their geographical proximity to a facility or source of
radioactivity, without the need to show injury in fact, causation, or redressability."* In nuclear
power reactor construction permit and operating license proceedings, showing proximity within
50 miles of a plant is often enough on its own to demonstrate standing.™® In proceedings not
involving power reactors, however, the Commission has held that proximity alone is not
sufficient to establish standing.'® Rather, a presumption of standing based on geographical
proximity may be applied in nuclear materials licensing cases only when the activity at issue
involves a “significant source of radioactivity producing an obvious potential for off-site
consequences.”'® Thus petitioners who wish to base their standing on such a presumption
must demonstrate that the radiological material at issue presents such an “obvious potential for
offsite consequences.” How close to the source a petitioner must live or work to invoke this

“proximity plus” presumption “depends on the danger posed by the source at issue.”'?® Thus,

whether and at what distance a proposed action carries with it an “obvious potential for offsite

'2Consumers Energy Co. (Palisades Nuclear Power Plant), CLI-07-18, 65 NRC 399,
409 (2007).

122 See Exelon Generation Co. and PSEG Nuclear (Peach Bottom Atomic Power Station,
Units 2 and 3), CLI-05-26, 62 NRC 577, 580 (2005).

123 See, e.g., Sequoyah Fuels, CLI-94-12, 40 NRC at 75 n.22; Florida Power and Light
Company (Turkey Point, Units 3 and 4), LBP-01-06, 53 NRC 138, 148-49 (2001).

¢ See Consumers Energy Co. (Big Rock Point ISFSI), CLI-07-19, 65 NRC 423, 426
(2007); International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-98-6, 47 NRC 116,
117 n.1 (1998).

125 CFC Logistics, Inc., LBP-03-20, 58 NRC 311, 319 (2003); see also Big Rock Point,
CLI-07-19, 65 NRC at 426; Sequoyah Fuels, CLI-94-12, 40 NRC at 75 n.22.

126 Sequoyah Fuels, CLI-94-12, 40 NRC at 75 n. 22.
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consequences” such that a petitioner can be “presumed to be affected” must be determined “on
a case-by-case basis, taking into account the nature of the proposed action and the significance
of the radioactive source.”'
B. Petitioners’ Standing in this Proceeding

Five petitioners assert standing to participate in this proceeding: three organizations —
WNRC, Owe Aku, and Slim Buttes; and two individuals — Thomas Kanatakeniate Cook and
Debra White Plume. Although Petitioners do not assert standing based on any proximity
presumption,?® the geographic area that could potentially be affected by CBR’s ISL mining at
the proposed North Trend Expansion site is nonetheless at the heart of the standing arguments
in this case, as Staff and Applicant challenge whether there could be any injury in fact that could
be caused by the proposed project at issue at any distances greater than very minimal ones.

We note that ISL mining cases present unique issues because the geographical areas
that may be affected by mining operations are largely dependant on the characteristics — e.qg.,
size, make-up, configuration, interconnections, and interconductivity — of underground aquifers
that contain groundwater that may potentially be affected by ISL mining practices. Standing in
this particular context has been addressed by the Commission in only one proceeding: Hydro
Resources, Inc. (HRI). The licensing board in HR/ granted standing to “anyone who use[d] a

substantial quantity of water personally or for livestock from a source that is reasonably

contiguous to either the injection or processing sites”; such a showing was found to be sufficient

27 Georgia Tech, CLI-95-12, 42 NRC at 116.

'8 Some of the Petitioners do indicate, regarding standing, that their “property values” or
“health values” are “adversely impacted by . . . proximity to the ISL Uranium mine,” Reference
Petition at 6-7, but we do not interpret such language as a claim based on proximity alone or on
any proximity presumption.
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to demonstrate an “injury in fact.”"?® The “reasonably contiguous” standard was not, however,
specifically defined in HRI.

NRC Staff notes that the material at issue in this proceeding is unenriched natural
uranium (yellowcake), and claims that yellowcake is “not a significant source of radioactivity,”
comparing it to a highly-enriched uranium source that was at issue in the Nuclear Fuel Services
(NFS) proceeding.” We make two observations regarding this comparison. First, in NFS, the
Commission was applying the “proximity plus” presumption we discuss above, and under this
analysis found “no obvious potential for harm at petitioner’s property 20 miles” from the facility
location.”™' Thus, the Commission stated, it became that petitioner’s “burden to show a specific
and plausible means how . . . activities at the NFS site will affect her,” a burden she was found
not to meet.’** As indicated above, Petitioners do not assert standing based on any proximity
presumption. Thus we must look to whether they show “specific and plausible means” by which
CBR’s proposed expansion of mining activities will affect them.

Second, with regard to distances more generally, the sources at issue in this proceeding
are distinguishable from those at issue in NFS and similar cases because, unlike sources
primarily involving potential airborne transmission of contaminants, or contamination of surface
water, soil, or plants, ISL mining may also involve potential contamination of groundwater
resources that are relatively more confined in underground aquifers, which may in fact be quite
large. And, as touched on above, the potential for injury arising through the water in such

aquifers depend on many complex factors, including not only the size of the aquifers but also

29 HRI, LBP-98-9, 47 NRC at 275.
'3 NRC Response at 8, 10.

31 Nuclear Fuel Services, Inc. (Irwin, Tennessee) [NFS], CLI-04-13, 59 NRC 244, 248
(2004).

132 Id
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the hydrogeological conditions that determine how easily and how fast water moves within and
among aquifers and also how it interacts with surface water. These are all factual questions
that, at this stage of a proceeding with regard to standing, are appropriately determined by
considering whether an asserted potential injury is “plausible,” as the Commission indicated in
NFS and as we discuss further below.

Petitioners in this proceeding assert that relevant members and other persons drink and
otherwise use water from aquifers that may mix with the aquifer in which CBR mines uranium.™?
They argue that the AEA “requires that they be admitted as intervenors in the proceeding
despite any nonmaterial failures to comply with highly specific and technical regulations that
may or may not be in ‘harmony’ with the origin and purpose of the statute.”’** Petitioners also
allege that “leaks of radioactive [and] arsenic laden fluid into the Brule aquifer . . . from prior
‘Excursions’ from CBR’s operations” have caused problems including a “slow-moving
radioactive plume of contaminated water” that is mixing with the High Plains and/or Arikaree
aquifers due to connectivity between these aquifers.’ Petitioners indicate that the High Plains
and Arikaree aquifers run beneath the Pine Ridge Indian Reservation.’® We note that the High
Plains also underlies parts of several states including Nebraska, South Dakota, Colorado,
Kansas, New Mexico, Oklahoma, Texas and Wyoming, according to the U. S. Geological
Survey [USGS] Ground Water Atlas of the United States, cited by Petitioners in support of their

Contention A.""

'3 Reference Petition at 6-8.

3% Cook Reply to CBR at 2.

1% Reference Petition at 3.

136 Id.

37 U.S. Geological Survey “Ground Water Atlas of the United States; Kansas, Missouri

and Nebraska; HA 730-D (http://capp.water.usgs.gov/gwa/ch_d/D-text2.html) (1/3/2008); see
Reference Petition at 9.
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Applicant CBR disagrees with Petitioners’ argument, claiming that the “Brule Aquifer in
this area is not hydrologically connected to Arikaree Aquifer.”"®® Moreover, the Applicant
argues, the “Arikaree is not present in the area at issue in this application.”*** Applicant submits
that it is required by its NRC license to install wells designed to “monitor the horizontal or

»140 and asserts that,

vertical movement of mining solutions in the Chadron and Brule formation,
in order for a radioactive plume of contaminated water to be present in these aquifers as
Petitioners claim, “such a phenomenon would have to have gone undetected” by its monitoring
wells.™" Finally, Applicant claims that “without any evidence, anecdotal or otherwise, to suggest
a connection between the Brule and the Basal Chadron that might cause some mixing [of those
aquifers],” there is no basis to support a showing of injury necessary to meet the requirements
for standing.'*

NRC Staff agrees with the Applicant, claiming that the Application’s Technical Report
(TR) indicates that the “Chadron Formation is a different aquifer than the High Plains Aquifer
and that no reasonable mechanism for mixing has been identified due to the very low hydraulic
conductivity of the confining layers between the Brule and Chadron Formations.”** Moreover,

Staff posits, “in order to make a fairly traceable argument not only do they have to show that

water can move from the site to their location, but they also have to provide some sense that

'3 CBR Response at 2.

3 .

"0 1d. at 3.

"1 Id. at 3-4. According to CBR, it has approximately 319 wells associated with its
current ISL operations south of Crawford that were installed to monitor the horizontal and
vertical movement of mining solutions in the Chadron and Brule formations. /d.

“2 Tr_at 141-42.

> NRC Response at 7 (citing TR at 2.7-9).
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there will in fact be an offsite consequence from it.”'** Staff also argues that Petitioners fail to
provide any evidence that “CBR’s excursion history has resulted in release of radioactive
constituents to underground sources of drinking water.”'*®

Petitioners counter these arguments by citing parts of the Application’s Environmental
Report (ER), in which, among other things, it is noted that the “exact definition of the ‘overlying
aquifer’ at North Trend is somewhat difficult to determine.”'*® They note that the ER states that
“[rlegional data regarding flow in the Basal Chadron [is] limited,” and that additional future
testing should be completed prior to mining in the North Trend area.’’” Petitioners also point to
instances in which they contend the ER provides “some causes of possible excursions of
uranium and other heavy metals in the re-injection of mine wastewater”; Petitioners suggest that
potential water contamination may be caused by “unknown (but known to exist) fracturing
between the Brule aquifer and the upper aquifer used by private wells in the North Trend
area.”*

Petitioners argue among other things that they meet their burden of showing a chain of
causation that is plausible, through the Nebraska Department of Environmental Quality (NDEQ)
document (Exhibit B) addressed in Section Ill above, which they contend indicates that
Applicant’s data and analysis relating to the proposed North Trend Expansion is “not accurate,”

“insufficient,” and “old.”™*® Further, Petitioners point out, according to the NDEQ document, “the

subsurface structural anomaly . . . that is present in the southern portion of the [North Trend

" Tr. at 112.

% NRC Response at 7-8.

%6 Cook Reply to CBR at 9 (citing ER at 3.4-78).
.

8 Id.

9 Tr. at 89.
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Expansion Area] . . . is inadequately defined [by Applicant CBR] and must be accurately
delineated for consideration.”**® Petitioners also refer to NDEQ’s statement that “[because of
lack of studies and what is known,] there may be significant textural changes in the Basal
Chadron,” and that such textural changes “will likely impact potential vertical and horizontal
hydraulic conductivities.””®" Petitioners aver that this demonstrates the plausibility of an
interconnection between the aquifers, which may support mixing of potentially contaminated
water, resulting in threatened harm to Petitioners who use water from those aquifers."*

Petitioners also raise issues of contamination of surface water and the White River,
which lies approximately one half mile from the proposed expansion site, and of long term
effects of any contamination arising from CBR’s proposed expansion project.’®® Petitioners
indicate that they recognize that underground contamination “might take years . . . to impact the
Pine Ridge Reservation,” but that they “believe that . . . you have to look at what will be the
impact in generations in the future.”’® We address additional arguments relating to each
Petitioner separately in our ruling, which follows.
C. Licensing Board’s Rulings on Standing of Petitioners

We begin our analysis of Petitioners’ standing in this proceeding by addressing two sets
of issues that are of general applicability to some or all of the Petitioners — first, timeliness
issues concerning whether various information presented to us after the initial filing of the
Petitions may properly be considered in making our rulings on standing; and second, issues

raised by Petitioners regarding aquifer conductivity and mixing of water between and among the

%0 1d. at 166; see Exhibit B, Letter at 1.

¥1 Id. at 167 (quoting Exhibit B, Detailed Review at 3-4).
%2 |d. at 167-69.

133 Id. at 98-99.

> Id. at 99.
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aquifers in the area surrounding the proposed project. We then address the separate claims of
standing.
1. Timeliness Issues Related to Petitioners’ Standing

With regard to issues of timeliness, upon objection by NRC Staff and the Applicant that
defects existed in the original affidavits submitted by Petitioners in support of representational
standing, the Board granted Petitioners an opportunity to cure those defects through submittal
of supplemental affidavits. Applicant and Staff object to allowing any statements in these
affidavits that were absent from the original petitions to “serve as further bases for . . .

»156

standing”'®® to the extent they go “beyond identifying information”'*® and “raise issues different

than those raised in the original petition.”"’

Although the pleading requirements of 10 C.F.R. § 2.309 are “strict by design,”'® a
licensing board may permit potential intervenors to cure defects in petitions in order to obviate
dismissal of an intervention petition because of inarticulate draftsmanship or procedural or
pleading defects.™® Indeed, licensing board determinations on standing involve a reasonable

degree of discretion.'® In Virginia Electric and Power Company, the Appeal Board found that a

petition, which “was not submitted under oath and did not state expressly the manner in which

'® NRC Response to Affidavits at 3; CBR Response to Affidavits at 3.
1% CBR Response to Affidavits at 3.
7 NRC Response to Affidavits at 3.

%8 Dominion Nuclear Connecticut, Inc. (Millstone Power Station, Units 2 and 3),
CLI-01-24, 54 NRC 349, 358 (2001).

% Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and Decommissioning
Funding), LBP-94-8, 39 NRC 116, 118 (1994) (pleading “niceties” should not be used to exclude
parties who have a clear, albeit imperfectly stated, interest).

1% See International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-08, 54
NRC 27, 31 (2001) (citing International Uranium (USA) Corp. (White Mesa Uranium Mill),
CLI-98-6, 47 NRC 116, 118 (1998); Georgia Tech, CLI-95-12, 42 NRC at 116).
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the petitioner’s interest would be affected by the proceeding,” involved “defects [that were]
readily curable.”’® The Appeal Board noted that “the participation of intervenors in licensing

”162 and observed that,

proceedings can furnish valuable assistance to the adjudicatory process,
while there must be “strict observance of the requirements governing intervention, in order that
the adjudicatory process is invoked only by those persons who have real interests at stake and
who seek resolution of concrete issues|,] . . . . it is not necessary to the attainment of that goal
that interested persons be rebuffed by the inflexible application of procedural requirements.”*®?
Similarly, the federal courts have rejected the “approach that pleading is a game of skill in which
one misstep by counsel may be decisive to the outcome, and accept the principle that the
purpose of pleading is to facilitate a proper decision on the merits.”"*

Staff and Applicant, however, would have us apply such a strict standard that Staff
indeed even objected to Owe Aku’s request for a two-week extension to file its affidavits,'®®
based on the destruction by fire of Ms. White Plume’s home, where critical documents relating
to this case (many of which still apparently have to be reconstructed or duplicated) were kept.'®®

We find a more balanced approach, which takes into account appropriate considerations of

prejudice and fairness, to be in order.

%1 Virginia Elec. & Power Co. (North Anna Power Station, Units 1 and 2), ALAB-146, 6
AEC 631, 633 (1973) (emphasis added). We note that even under the new 10 C.F.R. Part 2
rules, parties and licensing boards typically still refer to pre-2004 case law for guidance in
making rulings on standing and contentions, and we see no reason not to do the same with this
Appeal Board decision, which we find provides thoughtful and pertinent guidance with regard to
the circumstances before us in this proceeding.

%2 d.

193 Id. at 633-34.

1% Wilson v. Westinghouse Elec. Corp., 838 F.2d 286, 289-90 (8th Cir. 1988).

15 NRC Staff's Answer in Opposition to Owe Aku’s Motion for Extension of Time at 1-2.

1% Tr. at 286.
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We find that Petitioners’ supplemental affidavits, including any additional expressions of
“the manner in which [their interests] would be affected by [this] proceeding” that are found
therein, create no undue prejudice or delay in this proceeding; Applicant and Staff have had
ample opportunity to respond to them. We note as well that, when Petitioners first filed their
petitions, they were acting pro se. As recently noted by another licensing board, “longstanding
agency precedent instructs us that, as a rule, pro se petitioners are not held to the same
standard of pleading as those represented by counsel.”’®” In light of the preceding
considerations and principles, we find that fundamental fairness mandates that we consider the
interests so asserted by Petitioners. In addition, as stated above, in ruling on the standing of
Petitioners we also find it appropriate to consider the NDEQ document submitted as Exhibit B
by Petitioners at oral argument.’®
2. Aquifer Conductivity and Related Issues

On issues relating to aquifer conductivity and mixing of water, we note that some of the
arguments raised by the Applicant and Staff, to the effect that Petitioners’ allegations regarding
mixing of the aquifers are incorrect, may ultimately prevail in this proceeding. We also note that
some of Applicant’s arguments, for example, that the Chadron and Brule aquifers “are not

hydrologically connected,”'®

are brought into question by Exhibit B. Applicant insists that any
uncertainty “is not great enough to call into question the overall conclusions” of no
connection.' However, factual arguments over such matters as the geological makeup of the

area, the direction of flow, and the time it takes for water to flow a certain distance, go to the

'¢7 Shaw Areva MOX Services (Mixed Oxide Fuel Fabrication Facility), LBP-07-14, 66
NRC 169, 188 (2007) (citing Public Service Electric and Gas Co. (Salem Nuclear Generating
Station, Units 1 and 2), ALAB-136, 6 AEC 487 (1973)).

'%8 See supra § Ill.A of this Memorandum.

1% Tr. at 140-41.

0 Tr. at 146.
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merits of the case and, as Petitioners point out, we must avoid “the familiar trap of confusing the
standing determination with the assessment of petitioner’s case on the merits.”"”" Moreover, as
Petitioners also point out, the Application itself “acknowledges that the geology and hydrology of
the area connecting the Brule, Chadron and High Plains Aquifers is not completely
understood.”"? We note, as just one example, the Application’s recommendation that
“additional future testing” be done prior to ISL mining operations in the proposed expansion
area."® Thus, even without reference to Exhibit B, and as in HRI, “because knowledge of the
relevant rock formations is still rudimentary . . . , there are enough reasonable doubts to
establish ‘injury in fact’.”""

Exhibit B emphasizes this conclusion and lends credibility to the doubts and uncertainty
regarding various hydrogeological issues. As noted therein, in addition to substantive doubts, at
least some of the uncertainty lies in the nomenclature regarding geologic information — the
NDEQ reviewer states that the “nomenclature utilized by CBR is outdated and does not conform
to widely accepted and published geologic literature from the area.”’” We note further
indication of a lack of complete clarity with regard to nomenclature and identification of various
aquifers and formations in the USGS Ground Water Atlas’s description of the Brule Formation
being one of the units “included in the [High Plains] aquifer,” at least “[w]here it contains fracture

or solution permeability”; the Brule is also described as being the “upper unit of the White River

" Sequoyah Fuels Corp. & General Atomics (Gore, Oklahoma Site Decontamination
and Decommissioning Funding), LBP-04-5, 39 NRC 54, 68 (1994); see Cook Reply to CBR at 2.

2 Owe Aku Reply to CBR at 5; see also Cook Reply to CBR at 9.
' Cook Reply to CBR at 9 (citing ER at 3.4-79).
7" HRI, LBP-98-9, 47 NRC at 275.

75 Exhibit B, Detailed Summary at 1.
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Group.”'"® The Atlas further suggests that the “Arikaree Group” is also part of the High Plains
aquifer; and that the “Chadron Formation that is part of the White River Group of Tertiary age
.. . directly underlies the High Plains aquifer in most of western Nebraska.”'”” Of course, these
are the sorts of issues that are appropriate for later determination on the merits of the issues in
the proceeding.

At this point, however, we find that neither the Applicant nor the NRC Staff advances
arguments refuting the plausibility, at least, that potential groundwater contamination from ISL
mining at the North Trend Expansion might mix with surrounding aquifers and affect private
wells at some distances from the ISL mining location. And a determination that the “injury is
fairly traceable to the challenged action . . . is not dependent on whether the cause of the injury
flows directly from the challenged action, but whether the chain of causation is plausible.”'™®

As Petitioners emphasize, it is at least plausible to conclude, in light of past undisputed
excursions and spills from Applicant’s mining operations over the years, taken together with the
lack of complete knowledge about the hydrogeology of the area in question, that there is the
possibility of contamination of water that might mix with water ultimately used by at least some

of the Petitioners.”® In this regard we note that asserted harm “need not be great” to establish

an injury in fact for standing,’®® and that the standing requirement for showing injury in fact “has

'7® See supra n.137.
177 Id
'"® Sequoyah Fuels, CLI-94-12, 40 NRC at 75 (emphasis added).

' Owe Aku Reply to CBR at 6. We note that the town of Crawford takes its drinking
water from the White River. Tr. at 126; ER 3.4-38. Although Crawford would appear to be
upstream from Applicant’s new proposed expansion site, Tr. at 125-26, we note that there may
be members of Petitioners who live downstream from the project, and that “[t]he river flows
northeast into South Dakota, passing through boundaries of the Pine Ridge . . .Reservation.”).
ER at 3.5-16.

% HRI (Crownpoint, New Mexico), LBP-03-27, 58 NRC 408, 414 (2003).
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always been significantly less than for demonstrating an acceptable contention.””®' In the case
of exposure to radiation similar to that claimed by Petitioners here, “a small or minor unwanted
exposure, even one well within regulatory limits, is sufficient to establish an injury in fact.”"®

As in effect suggested by Staff and Applicant, “upon further analysis it may turn out that
there is no way”'® for the radioactive materials and byproducts from the ISL mining operation at
the North Trend Expansion site to cause harm to persons living nearby. But we similarly
“InJonetheless . . . can[not] decide, at this early stage of the proceeding, that there is no
reasonable possibility that such harm could occur.”'® Petitioners have demonstrated that some
level of interconnection and conductivity between aquifers is plausible. It is in this context that
we turn to the separate grounds for standing asserted by each of the Petitioners.
3. Standing of Petitioner WNRC

Petitioner WNRC asserts that its petition shows “palpable injury in fact to its
organizational interests,” which are “to protect the natural resources of Western [Nebraska]”'®®

with a focus on “potential water quality/quantity degradation practices.”'®® Petitioner WNRC also

claims representational standing on behalf of four individuals.®’

'8 Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station),
LBP-93-23, 38 NRC 200, 249 (1993), review declined CLI-94-2, 39 NRC 91 (1994).

'%2 HRI, LBP-03-27, 58 NRC at 414.

'8 Armed Forces Radiobiology Research Institute (Cobalt-60 Storage Facility), ALAB-
682, 16 NRC 150, 155 (1982).

184 /d
18 Reference Petition at 7.
18 \WNRC Petition at A-1.

'87 Cook Reply to NRC at 6.
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One of these individuals, Dr. Francis E. Anders, lives in Crawford, Nebraska, about one
mile from the current CBR mining operations.' Dr. Anders and his family use a well on his
property for drinking, bathing, irrigation, and stock water. In his Affidavit he makes the following
observations about his well and the water from it:

| have observed a bad odor emanating from my well water which was not present
before [CBR] began drilling about one (1) mile from my well in Fall 2007.

| have observed that since CBR started drilling near my well in Fall 2007, there is
a weekly cycle during which the CBR crew starts on Monday and by Wednesday,
my well water becomes discolored, and the CBR crew quits on Friday and by
Monday morning, my well water is clear again. This cycle repeats weekly.
Since CBR'’s operations started, | have noticed an increase in the amount of
sand in my water filter and in my toilet which | believe is due to the lowering of
the water table.'®®
We note that CBR’s ER indicates that a well referred to as the “Anders” well is located
approximately 1.5 miles southeast of the proposed expansion site boundary.’® It further
appears that Dr. Anders’ well draws from the Basal Chadron aquifer,' which is the same
aquifer that CBR plans to mine in its proposed expansion operations.'® Thus, it is not
necessary to rely on mixing of water in different aquifers in the case of Dr. Anders.
At oral argument, both the Applicant and NRC Staff argued that Dr. Anders’ affidavit fails

to state an injury related to the license amendment, but instead claims injury “related to the

existing operation.”™® Staff posits that such an injury is “really not within the scope of this

'8 See Anders Aff. | 3.
189 1. at q1] 6-8.

% See ER at 4-10, 3.4-94. It does not appear to be disputed that the Anders well is that
of Dr. Anders.

91 See ER at 4-10; Tr. at 127-28:; see also id. at 142.

92 See ER at 4.3-78 (“The Production Zone in the North Trend is the Basal Chadron
Sandstone.”).

9 Tr. at 126; see also id. at 155.
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proceeding.”'® Applicant adds that “there is nothing here to suggest that there is a connection
between the North Trend operations and what would be in [Dr. Anders’] well as it exists
currently.”'®

We are not persuaded by the arguments of Staff and Applicant that the occurrences at
Dr. Anders’ well that are allegedly associated with CBR’s current mining operations cannot be
used to suggest potential injury from the proposed North Trend Expansion. First, this position is
inconsistent with arguments made by the Staff and the analysis used throughout CBR’s
Application that the current operation is relevant to the extent that it provides historical
information on the adequacy of CBR’s radiation protection and monitoring programs, site
characterization, operating procedures, and training programs.'® These matters are obviously
relevant to how the new proposed site might be operated if the license amendment request at
issue is ultimately granted. Moreover, the close proximity of the Anders well to the boundary of
the proposed expansion site — only 1.5 miles as compared to the one-mile distance from CBR’s
current mining operations'’ — seriously undercuts Staff's and Applicant’s arguments. And

when the occurrences Dr. Anders describes with his well water are taken into the mix,'® along

with the fact that his well draws from the same aquifer in which CBR proposes to mine in the

% Id. at 126.
1% Id. at 155-56.

'% See, e.g., NRC Response at 22 n.18; Tr. at 127. CBR takes the approach throughout
its Application of using previous and existing reports and studies of the current ISL mining
operation for analysis of the proposed North Trend location. See, e.g., ER at 3.4-50 to 3.4-51
(“the hydrogeology of North Trend area is expected to be similar in many respects to that
encountered in the [current mining location]”).

T ER at 4-10; see also Anders Aff. 6.

%8 We note the NDEQ’s observation that the well in question, “while outside the
proposed exemption boundary, will end up being located between two active uranium mining
areas.” Exhibit B at 16. We also note the NDEQ’s recognition that “future potential failure of
injection or production wells through the Brule . . . may result in communication with surface
water.” Id. at 14 (emphasis added).
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North Trend site, it is impossible not to find a plausible injury in fact, traceable to the action at
issue, which would be redressed by a decision favorable to Petitioner WNRC. We thus find that
WNRC has standing to participate in this proceeding through its representation of the interests
of Dr. Anders
4. Standing of Petitioner Owe Aku

Petitioner Owe Aku, which was formed in 1998 to preserve and revitalize the Lakota way
of life, invokes representational standing through submission of four affidavits of persons
authorizing Owe Aku to represent their interests. Affiant David Alan House indicates he resides
outside Crawford, “approximately 8 miles south south-west of the [CBR] mining operation and
proposed expansion.”'®® He states that he consumes water from a well on his property that he
understands draws from the Brule Aquifer, and that he is also concerned with surface water
contamination given CBR’s history of leaks.?®

At oral argument Staff noted with regard to any surface water contamination (of the
White River into which the North Trend Expansion Area would drain®') that Mr. House lives
upstream of the proposed project, arguing that any possible injury in fact could thus not be
traceable to the proposed operation.?®® Applicant argued that the impacts on a petitioner from

groundwater must be much greater than with surface water, “given the flow rate which in the

Chadron . . . is on the order of 10 feet per year,” and that CBR’s monitoring wells 300 feet

% House Aff. at 1. Two other individuals (in addition to Debra L. White Plume, whose
standing is discussed below) who submitted affidavits authorizing Owe Aku to represent their
interests indicate respectively that they live 4 miles north of the Nebraska/South Dakota state
line, and 100 yards from the White River in South Dakota, see Sauser and Davis Aff.’s, which
places Mr. House closest to the proposed North Trend Expansion Area.

200 House Aff. at 1-2
21 Tr, at 119.

202 Id. at 119-20.
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outside the production and injection wells of the project are “designed to capture any potential
excursions.”

Given our determination above that some level of mixing of the water between aquifers
is at least plausible, particularly between the Brule and Chadron aquifers,”* we further find that
the potential for contamination of the water Mr. House uses at his property 8 miles from the

1205

proposed North Trend area and “in the vicinity of Crawford”*™ — the area the NDEQ suggests

Applicant address with regard to “domestic water supplies” and “protect[ing] the health and

safety of persons” in such vicinity®®

— establishes a sufficiently plausible and specific
threatened injury that is “fairly traceable to the challenged action.”®®” We thus find that Owe
Aku’s allegations regarding its increased risk, supported by at least one member who has
demonstrated a threatened injury that is reasonably plausible, traceable to the proposed project,

and redressable by an ultimate ruling in Owe Aku’s favor, are sufficiently specific, concrete and

particular to pass muster for representational standing.?®

203 Id. at 136-38.
204 See supra § 1ILLA.2.

%5 Regarding the rates at which water in relevant aquifers flows, we note, as Petitioners
point out in support of Contention A, Reference Petition at 11, that water in the Brule aquifer,
from which Mr. House draws his water, moves at a rate of “less than 25 feet/day” according to
the Application at 3.4-51, so that water from the Chadron that mixed with water in the Brule
aquifer would, once it entered the Brule, move faster than Applicant asserts water moves in the
Chadron aquifer, which could be significant given Petitioners’ claims of long term effects.
Reference Petition at 15, 18; see also Tr. at 258-61, 271-73, 282.

2% See Exhibit B at 17, as noted supra at text accompanying nn.79-81.
27 Yankee, CLI-98-21, 48 NRC at 195.

298 See supra nn. 117, 131-32.
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5. Standing of Petitioner Slim Buttes Agricultural Development Corporation
Petitioner Slim Buttes asserts “a palpable injury in fact to its organizational interests,?%
which are “to foster rural self-sufficiency and agricultural development” and to develop “small
family and community gardens and farm projects” in the Pine Ridge Indian Reservation.?'
Slim Buttes is a nonprofit association, chartered by the Oglala Sioux Tribe, that has been in
continuous operation for over 20 years, engaged in the development of these gardening and
agricultural projects, 356 of which are currently tractor-tilled and supported “across the 4,500
square-mile reservation.”'" The organization asserts among other things that its employees
and clients “drink water from an aquifer that may mix with the Chadron aquifer and/or the Brule

”212 and “eat from the community gardens.”" It is argued

aquifer in which CBR mines uranium,
that approval of the Application “would put Petitioner's employees and clients, including the
families who eat from the community gardens plowed by Petitioner, at . . . risk of personal health
problems associated with contamination of the air, surface water and groundwater by CBR’s
operations.”*'* Petitioner also claims to have representational standing through two individuals,

Thomas K. Cook and Chief Joe American Horse,?'® each of whom has provided an affidavit

stating that he authorizes Slim Buttes to represent his interests in this proceeding.

299 Cook Reply to CBR at 5.

210 Reference Petition at 7; see also Tr. at 78-79. We note the similarity of these
interests to one of the purposes of the establishment of the Pine Ridge Reservation, i.e., to
encourage the Oglala Sioux Tribe “to farm and raise livestock, as well as abandon a nomadic
lifestyle and remain within the Reservation.” See 1868 Fort Laramie Treaty at art. 3; see also
supran.102.

21" Reference Petition at 7.

212 /d

283 Id. at 8.

214 /d

15 Cook Reply to NRC at 6.
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Affiant Cook indicates that he lives with his family in Chadron, Nebraska, which is 20
miles east of CBR’s mining operation and 150 feet below the operation’s elevation.?'® Also
provided by Cook is a statement that Slim Buttes “has invested substantial resources in
developing small family and community gardens which are irrigated with water from local wells,”
stating further that “[t]his work has been made more difficult by extreme drought conditions and
the drying up of the White River that begins from headwaters near Crawford.”?"" Affiant
American Horse indicates that he lives in Pine Ridge, South Dakota, and also makes the same
declaration of Slim Buttes’ efforts in the community.?'® Both affiants for Slim Buttes also
address the Oglala Sioux religious/cultural practice of “inipi” (a Lakota term referring to the

practice called the “sweat lodge” ceremony?®'®)

in which they participate and in which water is a
central part of the practice.?*°

The Applicant and NRC Staff object to these affidavits and to Slim Buttes’ claim for
representational standing. They question the religious and cultural practices in which these two
affiants state they engage,?' arguing that no relationship is demonstrated in their affidavits
between Slim Buttes and these religious practices, and that any alleged injuries that would

occur in this regard are not within Slim Buttes’ purpose and mission.??? Staff also avers that the

statements related to the work of Slim Buttes do not pertain to the individual standing of these

215 Cook Aff. q 3.

217 1, 9] 4.

218 American Horse Aff. [ 3, 4.

219 Petitioners’ Brief on Treaties at 19.

220 Cook Aff. q[{] 5, 6; American Horse Aff. ] 5, 6.

221 CBR Response to Affidavits at 2, 3; NRC Response to Affidavits at 11.

222 / d
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affiants and are “thus inappropriate for the purpose of supporting representational standing of
[Slim Buttes].”?*

The standing of Slim Buttes presents a close question. On the one hand, the purpose of
the organization, in supporting gardening and agriculture on the Pine Ridge Indian Reservation,
is integrally tied to the need for water. In addition, the organization is concerned with long term
effects, for generations into the future,?®* and there is no reason to believe that the Pine Ridge
Indian Reservation will not remain where it is for generations into the future.

On the other hand, under controlling Commission case law, even taking into account
long term effects, it is appropriate to expect a fairly specific explanation of any injury asserted to
be caused by the proposed project, given (1) the relatively low significance, as radioactive
sources, of the uranium solution and yellowcake that would be involved in the proposed project,
in comparison to other possible radioactive sources involving greater potential doses to the
public; and (2) the relatively greater distances involved in the case of Slim Buttes, in comparison
to other Petitioners in this case, and in the HRI case, for example.”® This is not to say that any
given distance would automatically confer, or result in a denial of, standing in a case involving
ISL mining; many different variables, including the characteristics of the hydrogeology of a

particular region and of aquifers in it,?*°

could inform any standing decision. In the
circumstances of this proceeding, we find the distances in question to be too great to support
any presumption of standing based on proximity alone. No such presumption is argued,

however, and we must therefore look to whether any circumstances presented to us by this

22 NRC Response to Affidavits at 11.
224 See Tr. at 99.
225 See HRI, LBP-98-9, 47 NRC at 277-78.

% See supra § IV.B.
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Petitioner support a finding based on “specific and plausible means” through which injury could
occur

In this regard, we note first that surface water plays more of a role with respect to Slim
Buttes than it does with the other Petitioners. As recounted above, it is asserted that both
ground and surface water may be contaminated as a result of the proposed expansion, and
Affiant Cook also makes reference to the “drying up of the White River.””*’ Moreover, the NDEQ
in Exhibit B, offered in support of standing, raises questions about communication between the

228 \We also note that Petitioners in their

Brule and Basal Chadron aquifers and the White River.
support of Contention B refer to the fact that the proposed expansion site drains into the White
River, which runs toward the Pine Ridge Reservation.”® Indeed, we observe that, according to
the Application’s ER at section 3.5.7, cited to us by Petitioners,?® the “White River . . . flows
northeast into South Dakota, passing through boundaries of the Pine Ridge . . . Indian
reservation[ ].”*' And we recall that at oral argument Petitioners amplified on an earlier
reference in their Petition to a 300,000 gallon leak, to the effect that this spilled onto the frozen
surface of the White River.?*

We note further, regarding rivers generally and the question of how far contamination of
various sorts may be carried in them, that although distances involved in case law on the

subject are generally much shorter than those at issue here, there are cases involving

significant distances in which plaintiffs have been found to have a right to apply for preventive

221 See supra text accompanying n.217.

228 Exhibit B at 14, 15; see Tr. at 87; see also supra nn.77, 78.
29 Reference Petition at 17 (citing to TR at 2.2-21).

20 1d. at 17.

2 ER at 3.5-16.

232 See Tr. at 289; Reference Petition at 2, 15.
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relief (where copper mining tailings were carried 25 miles to plaintiff's farm),?**

or to prevail
against a motion for summary judgment (where chloride spillage was allegedly carried 100 miles
to plaintiff's farm).?** We note with regard to the latter that the standard for deciding a motion for
summary judgment is, of course, significantly stricter not only than that regarding contention
admissibility, but even more so than that for determining standing.

In light of all these factors, we might be inclined to view favorably Slim Buttes’ arguments
in support of standing, but for certain circumstances that we find we cannot, in light of the
Commission precedent discussed above, ignore in making our ruling. First, although Petitioner
indicates that its employees and clients “drink water from an aquifer that may mix with the
Chadron aquifer and/or the Brule aquifer in which CBR mines uranium,” there is a lack of
specificity as to how this might occur, in comparison, for example, with the arguments for
standing and affidavits of WNRC and Owe Aku. Also, although there are references to surface
water and to the White River, nowhere do we find any references to how water from the river or
any other surface water might be used by any of Petitioners’ members, clients or employees,
such as by using it to water gardens, for fishing and recreational purposes, or for any other
purposes. Nor do we find any references to how close any member’s residence, or any
community gardens, might be to the river, such that there might be contamination by river water
into which a leak from Applicant’s mining operations might have spilled.?** In addition, although
Petitioner presents compelling statements of the spiritual significance of water to the Oglala
Sioux Tribe, no connection between such significance and the purposes of Slim Buttes itself is

shown.

233 See Arizona Copper Co. v. Gillespie, 230 U.S. 46, 52 (1913).

234 See Hale v. Colorado River Municipal Water District, 818 S.W.2d 537, 538-39
(Tex. 1991).

235 On a map of the area, the river appears to run about 15 miles from the town of Pine
Ridge, South Dakota. The Times Atlas of the World 108 (Times Books ed., 8" ed. 1990).
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In sum, Petitioner alludes to a number of promising avenues for demonstrating standing,
but fails to follow any to a concrete, particular, and specific conclusion that would plausibly

6 \We must therefore find that Petitioner Slim Buttes has not shown

establish its standing.
standing to participate in this proceeding as a party. We note in making this ruling, however,
that its contentions are the same as those submitted by the Petitioners for whom we do find
standing, and that the same counsel who represents Slim Buttes also represents WNRC,;
therefore it is to be expected that as a practical matter the interests of Slim Buttes will be
protected in this proceeding. Moreover, members of Petitioner may attend, and may possibly
be able to offer relevant testimony in this proceeding regarding, for example, agricultural issues
that may be of concern to Slim Buttes.
6. Standing of Thomas Kanatakeniate Cook

Like Slim Buttes, Petitioner Cook presents a close case. He states that he lives
approximately twenty miles east of the proposed North Trend Expansion site, downwind and
downgrade from it, and drinks water from a well that draws from an aquifer that “may mix with
the Basal Chadron . . . or Brule aquifer.?®” Mr. Cook is also a Commissioner on the Nebraska
Commission on Indian Affairs and thus has a special interest in this proceeding. We are not,
however, aware of any law that would make this admirable involvement in community affairs on
his part relevant to his standing in this proceeding. And, given the relatively greater distance of
his home from the site in comparison to those of others, and the somewhat speculative nature
of his assertion regarding his well, we are constrained to find that he has not plausibly shown,
with sufficient specificity, concreteness, or particularity, how he might be injured as a result of
CBR'’s proposed expansion of mining operations, so as to establish standing. Again, in making

this ruling we are not suggesting that any particular distance would or would not confer standing

2% See supra nn. 117, 131-32.

37 Reference Petition at 6.
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in any case, as all such rulings are dependent on a variety of factors, as discussed above with
regard to the standing of Slim Buttes. But in this case we find the combination of factors
presented is not sufficient for us to conclude that Petitioner Cook has demonstrated standing to
participate in this proceeding. We note, however, that given his clear interest in, and devotion
of time and energy to, the issues put forward by all the Petitioners, he may wish to follow the
proceeding as it progresses, and may indeed be able to provide testimony on such issues as
drought, based on the information in his Affidavit.

7. Standing of Debra L. White Plume

Petitioner Debra L. White Plume, like Petitioner Cook, states that she lives downwind of
the proposed expansion site, and that she drinks water from a well that “draws water from an
aquifer that may mix with the Chadron . . . or Brule aquifer in which CBR mines.”**® She lives 60
miles from the site.?®® In her December 28, 2008, Affidavit, however, she also provides various
additional information, including that she and her family fish in the White River, “which drains
from the project area and then flows through the Pine Ridge Reservation,” and that “[i]f this
River is contaminated, we will lose valuable fishing rights.”*° She also states that the proposed
expansion area is where her family gathers eagle feathers for ceremonial uses, and that she is
concerned that “the expansion will scare the eagles away and interfere with our religious
practices.”*'

Staff opposes Ms. White Plume’s standing on several grounds, including that she “does
not specify at what location on the river she fishes and the frequency with which this activity

occurs,” and that she “does not state how often she participates in [gathering eagle feathers, or]

28 Id. at 6-7.
29 White Plume Aff. at 1.
240 Id. at 2.

241 Id
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explain why the proposed expansion would scare eagles away.”?* Applicant argues that her
Affidavit is “speculative and conjectural as well as irrelevant.”***

In our discussion of the standing of Petitioner Slim Buttes we addressed particular
considerations relating to rivers and how far contamination might be carried in them, noting one
case in which a plaintiff prevailed against a motion for summary judgment where chloride
spillage was allegedly carried 100 miles to his farm.*** Ms. White Plume states that she lives 60
miles from the proposed expansion site, and thus it may reasonably be presumed that she
fishes at a location approximately the same distance from the site, in any event within 100 miles
of it. She makes specific reference to CBR’s operations draining into the White River. In
contrast to our ruling on the standing of Slim Buttes, therefore, we find that Ms. White Plume
has sufficiently provided specific, concrete, and particular information plausibly demonstrating
how she might be injured as a result of CBR’s proposed expansion of mining operations.

Taking her statement of fishing in the White River together with the information about the past
spill onto the frozen White River,?*® along with the information from Exhibit B raising questions
about communication between the Brule and Chadron aquifers and the White River,?*® we find
that Petitioner Debra L. White Plume has established standing to participate as a party in this

proceeding.?’

242 NRC Response to Affidavits at 5.

243 CBR Response to Affidavits at 4.

244 See supra n.234.

245 See supra text accompanying n.232; infra text accompanying n.350.
#6 See supra text accompanying nn.77, 78.

47 The standing of Ms. White Plume also provides an alternative ground for finding
standing on the part of Owe Aku.
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V. Standards for Admissibility of Contentions
As has previously been noted in a number of NRC adjudications,?*® to intervene in such
a proceeding a petitioner must, in addition to demonstrating standing, submit at least one
contention meeting the requirements of 10 C.F.R. § 2.309(f)(1).*° Failure of a contention to
meet any of the requirements of § 2.309(f)(1) is grounds for its dismissal.*** Heightened

standards for the admissibility of contentions originally came into being in 1989, when the

28 See, e.g., Pilgrim, LBP-06-23, 64 NRC at 272-74; PPL Susquehanna, LLC
(Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-4, 65 NRC 281, 302-12 (2007).
An Appendix to the Pilgrim decision provides a more detailed summary of relevant case law
on contention admissibility than that found in this Memorandum and Order. See also Pilgrim,
LBP-06-23, 64 NRC at 351-59.

240 See 10 C.F.R. § 2.309(a). 10 C.F.R. § 2.309(f)(1) states that;

(1) A request for hearing or petition for leave to intervene must set forth
with particularity the contentions sought to be raised. For each contention, the
request or petition must:

(i) Provide a specific statement of the issue of law or fact to be raised or
controverted;

(ii) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the scope
of the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the
findings the NRC must make to support the action that is involved in the
proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions
which support the requestor’s/petitioner’s position on the issue and on which the
petitioner intends to rely at hearing, together with references to the specific
sources and documents on which the requestor/petitioner intends to rely to
support its position on the issue; and

(vi) Provide sufficient information to show that a genuine dispute exists
with the applicant/licensee on a material issue of law or fact. This information
must include references to the specific portions of the application (including the
applicant's environmental report and safety report) that the petitioner disputes
and the supporting reasons for each dispute, or, if the petitioner believes that the
application fails to contain information on a relevant matter as required by law,
the identification of each failure and the supporting reasons for the petitioner’s
belief.

20 See Private Fuel Storage, L.L.C. [PFS] (Independent Spent Fuel Storage Installation),
CLI-99-10, 49 NRC 318, 325 (1999); Arizona Pub. Serv. Co. (Palo Verde Nuclear Generating
Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991).
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Commission amended its rules to “raise the threshold for the admission of contentions.”*" The
Commission has stated that the “contention rule is strict by design,” having been “toughened . . .
in 1989 because in prior years ‘licensing boards had admitted and litigated numerous
contentions that appeared to be based on little more than speculation.”?** More recent
amendments to the NRC procedural rules, which went into effect in 2004,%® put into place
various additional restrictions?** and changes to provisions relating to the hearing process.?®
The rules do, however, contain essentially the same substantive admissibility standards for
contentions.

The Commission has explained that the “strict contention rule serves multiple
interests.”®® These include the following (quoted in list form):

First, it focuses the hearing process on real disputes susceptible of resolution in
an adjudication. For example, a petitioner may not demand an adjudicatory

51 Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the
Hearing Process, 54 Fed. Reg. 33,168, 33,168 (Aug. 11, 1989); see also Oconee, CLI-99-11,
49 NRC at 334.

%2 Millstone, CLI-01-24, 54 NRC at 358 (quoting Oconee, CLI-99-11, 49 NRC at 334).
253 See 69 Fed. Reg. at 2182.

%4 For example, the current version of the rules no longer incorporates provisions
formerly found at 10 C.F.R. §§ 2.714(a)(3), (b)(1), which permitted the supplementation of
petitions and the filing of contentions after the original filing of petitions. Under the current rules,
contentions must be filed with the original petition within 60 days of notice of the proceeding in
the Federal Register, unless a longer period is therein specified; an extension is granted, see
LES (National Enrichment Facility), CLI-04-25, 60 NRC 223, 224 (2004), reconsid. denied, CLI-
04-35, 60 NRC 619, 625 (2004); 69 Fed. Reg. at 2200; or the contentions meet certain criteria
for late-filed or new contentions based on information that is available only at a later time, see
10 C.F.R. §§ 2.309(b)(3)(iii), (c), (F)(2).

% In this connection we note that a challenge to the new rules by several public interest
groups was rejected in the case of Citizens Awareness Network, Inc. v. NRC [CAN v. NRC],
391 F.3d 338 (1st Cir. 2004), on the basis that the new procedures “comply with the relevant
provisions of the [Federal Administrative Procedure Act (APA)] and that the Commission has
furnished an adequate explanation for the changes.” Id. at 343; see id. at 351, 355.

256 Oconee, CLI-99-11, 49 NRC at 334.
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hearing to attack generic NRC requirements or regulations, or to express
generalized grievances about NRC policies.

Second, the rule’s requirement of detailed pleadings puts other parties in the

proceeding on notice of the Petitioners’ specific grievances and thus gives them

a good idea of the claims they will be either supporting or opposing.

Finally, the rule helps to ensure that full adjudicatory hearings are triggered only

by those able to proffer at least some minimal factual and legal foundation in

support of their contentions.?’
In its Statement of Consideration adopting the most recent revision of the rules, the Commission
reiterated the same principles that were previously applicable; namely, that “[t]he threshold
standard is necessary to ensure that hearings cover only genuine and pertinent issues of
concern and that the issues are framed and supported concisely enough at the outset to ensure
that the proceedings are effective and focused on real, concrete issues.”*®

It has also, however, been recognized that “technical perfection is not an essential
element of contention pleading,”®® and that the “[sJounder practice is to decide issues on their
merits, not to avoid them on technicalities.”®® Nonetheless, the rules are still held to “bar
contentions where petitioners have only ‘what amounts to generalized suspicions, hoping to
substantiate them later.”?’

A petitioner must “read the pertinent portions of the license application, including the

Safety Analysis Report and the Environmental Report, state the applicant’s position and the

27 |d. (citations omitted).

% 69 Fed. Reg. at 2,189-90.

29 PFS (Independent Spent Fuel Storage Installation), LBP-01-3, 53 NRC 84, 99 (2001)
(citing Houston Lighting & Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC
644, 649 (1979), in which it is stated that “[i]t is neither Congressional nor Commission policy to
exclude parties because the niceties of pleading were imperfectly observed”).

260 Houston Lighting, ALAB-549, 9 NRC at 649.

%1 McGuire, CLI-03-17, 58 NRC at 424 (citing Oconee, CLI-99-11, 49 NRC at 337-39).
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petitioner's opposing view,” and explain why it disagrees with the applicant.?®®> A contention

must directly controvert a position taken by the applicant in the application,?®® and “explain why
the application is deficient.””®* And a petitioner must support its contentions with “[dJocuments,

expert opinion, or at least a fact-based argument.”?®

A petitioner is not, however, “require[d] . . . to prove its case at the contention stage,”?*®
and “need not proffer facts in ‘formal affidavit or evidentiary form,” sufficient ‘to withstand a
summary disposition motion.”®” But “a protestant does not become entitled to an evidentiary
hearing merely on request, or on a bald or conclusory allegation that . . . a dispute exists. The
protestant must make a minimal showing that material facts are in dispute, thereby

demonstrating that an ‘inquiry in depth’ is appropriate.”®®® In other words, “a petitioner ‘must

present sufficient information to show a genuine dispute’ and reasonably ‘indicating that a

%2 54 Fed. Reg. at 33,170; Millstone, CLI-01-24, 54 NRC at 358.
23 See Oconee, CLI-99-11, 49 NRC at 342.

%4 54 Fed. Reg. at 33,170; Palo Verde, CLI-91-12, 34 NRC at 156.
25 Oconee, CLI-99-11, 49 NRC at 342.

% Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235,
249 (1996) (citing 54 Fed. Reg. at 33,171).

%7 |d. (citing Georgia Tech, CLI-95-12, 42 NRC at 118).

268 Conn. Bankers Ass’n v. Bd. of Governors, 627 F.2d 245, 251 (D.C. Cir. 1980); see 54
Fed. Reg. at 33,171.



-60-

11269 «

further inquiry is appropriate. [S]ome sort of minimal basis indicating the potential validity of
the contention” is required.?”°
A petitioner is not required “to provide an exhaustive list of possible bases, but simply to

provide sufficient alleged factual or legal bases to support the contention.””" Finally, the “brief
explanation of the basis” that is required by § 2.309(f)(1)(ii) helps define the scope of a
contention — “[t]he reach of a contention necessarily hinges upon its terms coupled with its
stated bases.”’? But it is the contention, not “bases,” whose admissibility must be
determined.””

VI. Board Analysis and Rulings on Petitioners’ Contentions

Petitioners raise six contentions,?’*

identified as Contentions A through F, the first two of
which concern alleged contamination of water resources, with resulting alleged impacts on the
environment and public health and safety. Our discussion of these first two contentions begins
with discussions of each contention and all responses and arguments relating to each as

presented to us, and concludes with our rulings on all of the issues presented in both

contentions. We ultimately decide to admit the contentions in somewhat limited form, and

%9 Yankee, CLI-96-7, 42 NRC at 249 (citing 54 Fed. Reg. at 33,171; Costle v. Pacific
Legal Foundation, 445 U.S. 198, 204 (1980)); Vermont Yankee Nuclear Power Corp. v. NRC,
435 U.S. 519, 554 (1978)). See also Gulf States Utilities Co. (River Bend Station, Unit 1),
CLI-94-10, 40 NRC 43, 51 (1994). It has also been observed that a contention must
demonstrate “that there has been sufficient foundation assigned for it to warrant further
exploration.” See Pub. Serv. Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
942, 32 NRC 395, 428 (1990) (footnote omitted).

"0 54 Fed. Reg. at 33,170.
2 | ES, CLI-04-35, 60 NRC at 623.

212 pyplic Serv. Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-899, 28
NRC 93, 97 (1988), aff'd sub nom. Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991).

273 See 10 C.F.R. § 2.309(a).

274 Reference Petition at 1-2.
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reframe them in a manner that more clearly sets forth those issues that we find Petitioners have
adequately presented and supported so as to be litigable in this proceeding. We consolidate
the proposed environmental issues that we find admissible and that would logically fall under
the National Environmental Policy Act (NEPA) into one admitted contention, and the public
health and safety issues that we find admissible and that would fall under the Atomic Energy Act
(AEA) into a second admitted contention. We recognize that this results in a somewhat artificial
separation of issues, given the interrelatedness of the two sets of issues, both of which are
centered primarily in the underground geology of the area surrounding the proposed expansion
area and the ways, and extent to which, groundwater may move among underground aquifers
and interact with surface water, and thereby potentially affect both the environment and public
health and safety through the same underlying mechanisms. However, the NRC’s authority and
responsibility to regulate the matters in dispute in this proceeding arise out of two sets of
standards, found in NEPA and the AEA, and thus, for the sake of analytical clarity under these
dual sets of standards — particularly given the absence of any rules specifically setting
standards in ISL cases — we find that proceeding in the manner described makes for the most
effective organization of issues under the circumstances.

With the exception of Contention E, on which we defer our ruling until further briefing and
argument on related legal issues, our discussion and analysis of Petitioners’ remaining
contentions proceeds in the traditional manner, addressing and ruling on the issues and
arguments relating to each contention separately and individually. We note further that, in an
introductory section of their Petition, Petitioners list several “Relevant Facts,” which they then
incorporate by reference into the basis discussion for each separate contention.?”* In our

consideration of each contention we have taken these alleged facts also into account.

% See id. at 2-5, 9, 15, 21, 23, 25, 26.
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A. Contention A: Alleged Contamination of Water Resources

Petitioners in Contention A state:

CBR’s Mining Operations Use And Contaminate Substantial Water Resources and

Radioactive Wastewater Mixes With Brule and High Plains Aquifers and Moves in a

Slow-Moving Plume.?™
1. Petitioners’ Support for Contention A

In this contention Petitioners challenge parts of the Application having to do with water
usage and with the hydrology and geology of the area surrounding the proposed expansion site,
charging essentially that water used in CBR’s mining process is not returned to the ground in
the same condition in which it was removed, and that due to movement of allegedly
contaminated water through fractures that allow for transport and mixing of the groundwater in
various aquifers, the public health and safety is endangered. Petitioners assert that CBR
currently “[u]ses 9,000 gallons per minute [gpm] of pristine water and returns that amount of
radioactive, geochemically changed water to the Chadron aquifer.”?”” Petitioners state that
“[tlhe basis for the contentions is that [in] several places in the Application and in . . . public
testimony . . . CBR gives a misimpression that its water usage is relatively nominal,” but that “a
‘net consumption’ number suggested by CBR of about 113 gpm” is incorrect “because the water
returned to the aquifer is very different [in that] it contains low-level radioactivity.”*® Petitioners
assert that “[t]he issue is in the scope of the proceeding because CBR seeks to use . . . 4,500

gpm [in addition to the 9,000 gpm used under its current license], for a total of [ ]13,500 gpm, at

278 Id. at 1, 9.
217 |d. at 9; see also id. at 2.
28 Id. at 9. The public testimony to which Petitioners refer occurred in an August 21,

2007, Legislative Hearing on Uranium Mining in Northwest Nebraska held before the Nebraska
Natural Resources Committee.
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a time when the aquifer is not recharging as fast as it is being used and at a time of widespread
drought.”"®

Petitioners argue that the issue put forth in Contention A “is material to the findings of
the NRC” because the NRC “is required to determine whether CBR’s current operation and
proposed operation is in the best interests of the general public [and] water usage is key to that
determination.”®° Petitioners “believe[ ] there is a slow-moving plume of radioactive water in the
High Plains aquifer caused by CBR’s current operation[,] . . . which poses a health risk to the
people who use the High Plains aquifer in Colorado, Nebraska, New Mexico, Oklahoma, South
Dakota, Texas and Wyoming.”®' They contend that “[f]he Arikaree aquifer that runs under the
Eastern portion of Pine Ridge Indian Reservation mixes with the Brule aquifer in which CBR has
documented radioactive leaks[,] and mixes further with the other elements of the High Plains
aquifer.”?®
Petitioners cite the USGS Ground Water Atlas, contending that it “indicates that the
Brule aquifer mixes with the unconfined water in the High Plains aquifer and that the High Plains

aquifer is being depleted faster than it is being recharged.”®® Moreover, they claim, CBR states

in its Application that it returns the water to the aquifer in a changed state and “that there is slow

"9 Reference Petition at 9. Petitioners cite ER Section 1.1.3, “Operating Plans, Design
Throughput, and Production,” which indicates that CBR'’s current plant “is licensed for a flow
rate of 5,000 gallons per minute, excluding restoration flow, under SUA-1534,” and that the
proposed North Trend satellite plant “will operate at a flow rate of 4,500 gpm with an expected
annual production rate of 500,000 to 600,000 pounds U,O,,” in support of their argument that
“restoration flow should always be excluded when discussing water usage because radioactive
water is not equal to pristine water.” Id. at 14.

20 g, at 9.
281 Id
282 /d

23 Id.; see supran.137.
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movement between fractures in Brule aquifer and the High Plains aquifer.””** Petitioners assert
that “[l]ittle is known about the White River Fault [a structural feature of the local geology] and
how it may contribute to fractures that allow for movement of radioactive water when Excursions
occur.”®

In support of their arguments Petitioners quote from several parts of the Application’s
Technical and Environmental Reports. First they contrast ER 2.2 with ER 5.4.1.3.2. The first of
these addresses groundwater “restoration” and states among other things that the “goal of the
groundwater restoration is to return the water quality of the affected zone to a chemical quality
consistent with baseline conditions or, as a secondary goal, to the quality level specified by the
[NDEQ].”**¢ ER 5.4.1.3.2 concerns the “Establishment of Restoration Goals” and states that,
although

the primary goal of restoration is to return the mine unit to preoperational water

quality condition on a mine unit average|, slince ISL operations alter the

groundwater geochemistry, it is unlikely that restoration efforts will return the

groundwater to the precise water quality that existed before operations.

Restoration goals are established by NDEQ to ensure that, if baseline water

quality is not achievable after diligent application of best practicable technology

(BPT), the groundwater is suitable for any use for which it was suitable before

mining. NRC considers these NDEQ restoration goals as the secondary goals.?®
Petitioners suggest that this shows that water used in CBR’s proposed expansion of mining
operations will not “really [be] restored” to its prior condition, and that “CBR knows [this].”?®

Petitioners cite TR 2.2.3 for the statement “that Basal Chadron is not used for domestic

supply in the North Trend area,” with Petitioners urging that the section “omits to state that water

that mixes with Basal Chadron and Brule aquifers is used by people and animals in the areas

84 Reference Petition at 9.

285 Id

26 Id. at 10 (quoting from ER at 2-5).
%7 |d. (quoting from ER at 5-24).

2% Id. at 10.
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surrounding the North Trend area.”® Petitioners also quote the following two sections on water

use:

ER 3.4.5 WATER USE INFORMATION

As discussed . . . in Section 3.4.1, local water use is very limited. Isolated
household wells are completed in the Brule Formation, and the city of Crawford
uses two wells completed in the Brule outside the North Trend Expansion Area
(see Figure 3.4-2). One well completed in the Basal Chadron is used for
household purposes (Well No. 61; approximately 1.5 miles southeast of the
Expansion Area boundary).?*

ER 4.4.3.1 Groundwater Consumption

. ... [A related] application states that water levels in the City of Crawford
(approximately three miles northwest of the mining area) could potentially be
impacted by approximately 20 feet by consumptive withdrawal of water from the
Basal Chadron Sandstone during mining and restoration operations (based on a
20-year operational period).

A similar order of magnitude impact (drawdown) likely exists for the North Trend
operations. No impact to other users of groundwater is expected because: (1)
there is no documented existing use of the Basal Chadron in the proposed North
Trend expansion area; and, (2) the potentiometric head of the Basal Chadron
Sandstone in the North Trend expansion area ranges from approximately 10 to
more than 50 feet above ground surface.®"

Petitioners assert that these sections omit relevant information concerning local use in towns

and farms beyond the two-mile radius.??

Petitioners cite the following sections of the Application as showing that there are

fractures that would allow mixing of water from different aquifers:

289 Id. at 10 (emphasis omitted).

20 Id. at 14 (quoting ER at 3.4-94). As noted in our discussion of standing above, see

supra text accompanying .nn.190-92, section 4.4.3.1 of the ER, at 4-10, also indicates that Well
No. 61 is the Anders well.

21 Id. (quoting ER at 4-10).

292 / d
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TR 2.6.2.5 Upper Chadron and Brule Formations, Upper Confinement

Based on data from the CSA,** the vertical hydraulic conductivity of the upper
confining intervals at Crow Butte is less than 1.0x10™"° cm/sec.

Infrequent fine-to-medium-grained sandstone channels have been observed in
the lower part of the Brule Formation. When observed, these sandstone channels
have very limited lateral extent. The Brule-Chadron contact is sometimes difficult
to ascertain, as the contact between the two formations is gradational and cannot
be consistently picked in drill cuttings or electric logs. Therefore, the Upper
Chadron/Lower Brule may be considered a single confining interval.

ER 3.4.3.1 Regional Groundwater Hydrology

Souder indicates that the Brule is a tight formation with a minimal hydraulic
conductivity of less than 25 feet/day, although in a few areas there may be a
significant saturated thickness, presumably where sandier intervals are present.
The Chadron is described as consisting of claystones with extensive volcanic ash
that is tight with low hydraulic conductivity comparable to the Brule, except where
fractured, although the coarse Basal Chadron Sandstone is present at the bottom
of the formation. The Pierre is described by Souders (2004) as a dark grey,
bentonitic shale that is "very tight and is not considered to hold any extractable
groundwater" except where fractured. Fractures may increase Brule and
Chadron permeability in localized areas (Souders, 2004). It is noted that CBR
operations in the CSA to date do not support evidence of fracturing in the Pierre
to a degree such that it would impact the designation of the Pierre as a lower
confining unit below the Basal Chadron Sandstone.?®*

Petitioners contend that the preceding selections demonstrate the possibility of more saturated

areas, and state that CBR’s indication that there is no fracturing in the Pierre “to the degree that

it would no longer serve as a lower confining unit” is “in contention.”®® They also cite ER

section 3.4.3.2 as demonstrating the possibility of “movement of radioactive water amongst the

1296

aquifers,” and ER section 3.4.3.3 to support their challenge of CBR’s statement that

293 We note that, according to the Application, “CSA” is an acronym for “Commercial
Study Area.” TR at 2.6-1, 2.6-9; see also ER at 3.4-50.

2% Reference Petition at 11 (quoting from ER at 3.4-51, 4-52).
295 Id

2% Id. at 12 (citing ER at 3.4-71).
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“adequate confinement exists[,] in light of admitted conductivity between the Brule formation and

297

High Plains aquifer.
Petitioners cite ER 3.4.4 as showing that “CBR admits that failures with its Chadron well
casing caused increased Uranium and Radium-226 in the Brule well,” and that “[t]his shows
contamination of the Brule which flows unconfined with the High Plains aquifer.”®*® This section
provides:
ER 3.4.4 Surface Water and Groundwater Quality

CBR believes that integrity problems with the Chadron well casing may have had
an impact on the water quality in the Brule well. The Chadron well has since
been plugged and abandoned. It is noted that gross alpha and beta analyses
were not performed because uranium and radium were the anticipated
compounds and were thus specifically included on the analyte list.?*°

Petitioners contend that the following sections “show[ ] that CBR really doesn’t know

whether the White River fault, tectonic movements and/or nearby drilling of other wells will

cause increased movement of water between the aquifers”:*®

TR 2.6.2.7 - North Trend Structure

In summary, current data suggest that the White River Fault may be present at
depth and movement along this feature impacted the deposition of the
Middle/Upper Chadron. However, data do not clearly require that this fault
transect the Middle/Upper Chadron or Brule, and mapped data suggest that
movement along the structure occurred during deposition of the Chadron/Brule
via uplift of a monocline or fold in this area. Crow Butte is committed to conduct
additional exploratory drilling to better define the nature of the feature before
commencing mining operations.

27 |d. at 12 (citing ER at 3.4-78 to 3.4-79).

28 Id. at 13.

29 Id. at 12-13 (quoting from ER at 3.4-83). Petitioners also allege that ER Table 3.4-15,
which is a “Laboratory Analysis Report [for] Brule Well W-78,” “shows arsenic in Brule rising
from .005, to .006, to .007 [parts per million or ppm] in a few months in 1997,” noting that “this is
from the existing ISL mining operation which had a large spill in 1997.” Id. at 13.

%0 Id. at 14.
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ER 4.3.1 Geologic Impacts

If the White River structural feature is in fact a fault, changes in aquifer pressure
potentially could impact activity related to the fault and the transmissive
characteristics of the fault (e.g., resistance to flow). There are numerous
documented cases where injection in the immediate vicinity of a fault has caused
an increase in seismic activity. However, such response typically occurs when
injection operations have increased the pressure in the aquifer by a significant
amount (e.g., 40 to 200 percent pressure increase over initial conditions). The
pressure in the Basal Chadron will be increased by localized scale by injection
operations during mining and restoration operations, and will be more than offset
by production within each wellfield pattern.

ER 3.4.6 CONCEPTUAL MODELING OF SITE HYDROLOGY

Regional data regarding flow in the Basal Chadron are limited. Based on those

data, the structural feature does not appear to dramatically impact flow in the

Basal Chadron Sandstone. Additional investigations to be conducted during

development of North Trend are expected to provide detailed information

regarding the impact of this feature on regional and local flow in the Basal

Chadron.*

Petitioners state that “CBR is assuming things about the structural feature — the White River
Fault — related to the flow in the Basal Chadron Sandstone,” which they contend means that
CBR “do[es]n’t know about how contained the radioactive fluid will be.”%

Petitioners also cite TR Section 2.2.2.2.1, which concerns agriculture in the vicinity of
the expansion area, stating that it “omits to state that huge numbers of people rely on . ..
irrigated water for farms, pasture, habitat and/or rangeland,” and that CBR considers only a
“2.25 mile radius for this purposel[,] when it should consider entire radius of at least 80 Km or
the radius involving the 174,000 sq. miles of the High Plains aquifer.”* In addition, according

to Petitioners, the Application “fails to state that area is in the 8th year of a drought,” or “what

impact [an] earthquake would have besides causing leaks of radioactive material into the water

31 Id. at 13 (quoting from TR at 2.6-16, 2.6-17; ER at 3.4-97, 4-6).
392 Id. at 14.

393 jd. at 10 (referring to TR at 2.2-10).
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supplies,” or “how [the] risk of earthquakes and tectonic shifts would be mitigated.”®® Finally,
Petitioners suggest that a statement in ER Section 4.3.1, that “water and wind erosion are
concerns at the North Trend site,” indicates the importance of evaluating climate change.*®
2. Applicant’s Response to Contention A

Applicant CBR argues that Contention A is not admissible because Petitioners in it “do
nothing more than set forth Petitioners’ attempt to characterize as a consumptive use the non-
consumptive use of water CBR is permitted to withdraw and reinject.”* According to CBR,
“[n]inety-nine percent (99%) of the water CBR withdraws is in fact reinjected.”®” Further,
Petitioners’ belief that there is a slow-moving plume of radioactive water in the High Plains
aquifer caused by CBR’s current operations is “misplaced,” first, because the Brule aquifer is
“not hydrologically connected to the Arikaree Aquifer,” and the Arikaree is “not present in the
area in question.”* Second, according to CBR, as required by the NRC it “collect[s] quarterly
uranium and radium?® samples from the streams, impoundments and private wells located
within one kilometer of an active mining unit,” and the radio-chemistry of these samples “does
not indicate the presence of any radioactive contamination,” with the private wells all having a
“uranium concentration below the drinking water standard of 0.03 mg/I.”** In addition, CBR has
installed monitoring wells “to monitor the horizontal or vertical movement of mining solutions in
the Chadron and Brule formation,” and according to CBR, “[i]n order for there to be a slow-

moving radioactive plume of contaminated water moving through the related aquifers, such

304 Reference Petition at 10.
305 /d

3% CBR Response at 3.

307 /d

308 Id

309 /d
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phenomenon would have to have gone undetected” by 177 shallow monitor wells and 142 deep
monitor wells in the Chadron formation, which are sampled on a bi-weekly basis.*"° CBR
asserts that all other allegations are “not factually based.”"
3. NRC Staff’'s Response to Contention A

In response to Petitioners’ Contention A, NRC Staff argues that the “numerous
allegations” Petitioners raise related to groundwater use and contamination are “immaterial to
these proceedings; not adequately supported with documentation or expert opinion; and[ ] not
stated with sufficient specificity to support an admissible contention.”®'? Moreover, Staff urges,
to the extent any of these allegations relates to CBR’s current mining operation, they are “not
material to this license amendment, and should be rejected.”®"® The Staff treats each of 14
subparts of the basis offered by Petitioners in support of Contention A separately, in effect
arguing that none on its own is an admissible contention, and otherwise making largely the

same arguments with regard to each.>"* In Staff's view, Petitioners fail to provide supporting

documents or expert opinion to controvert the statements in the application.*'® Further, Staff

310 Id. at 3-4.
1 1d. at 4.

%12 NRC Response at 20. Staff also faults Petitioners for not having provided the
testimony they cite from a Nebraska Natural Resources Committee hearing, and for providing
an incorrect citation for it. /d. n.16. We note, however, that Petitioners did later, with their
Replies, provide a copy of this testimony.

313 /d

314 We note that Petitioners do use the word “contention” in several places within what
we consider to be the basis for each contention, thus providing occasion for confusion. We note
further, however, that on the first page of their Petition they indicate their intent to submit only
six “contentions” in NRC parlance, listing six “Admissible Contentions” identified by the letters A
through F — which they indicate are “described in detail” in another part of the Petition. We
consider these “detailed descriptions” to be the bases for the six contentions, and take the more
generic use of the word “contention” at multiple points in these bases to be intended merely to
introduce various arguments in support of the six “Contentions” listed at the beginning of the
Petition. See also Tr. at 240-44.

315 NRC Response at 27, 28, 29, 30, 31, 32.
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argues, Petitioners provide no “basis in fact or law controverting the application,” and their
claims are “not a challenge to the adequacy of the application” and are therefore “insufficient to
establish an admissible contention.”'

Staff responds to Petitioners’ claims regarding water use by asserting that Petitioners
“have not provided expert opinions or documentation indicating that the aquifer will not be
restored according to NDEQ regulations,” and that the “contention” that “restoration efforts will
not meet . . . proposed goals’ has no basis and is inadmissible.”'” Stating that data in the
Application “demonstrat[es] that groundwater in the Chadron Formation already contains
radionuclides and other inorganic constituents that render the groundwater unsafe for human
consumption and, thus [ ] not ‘pristine,”®'® Staff faults Petitioners for not providing “any
analytical data to the contrary or show[ing] that the Applicant is required to restore the
groundwater to a more pristine level.”' Nor, according to Staff, “have they challenged [the]
factual underpinnings of the application related to groundwater restoration.”*?
Staff also argues that Petitioners’ allegations regarding NDEQ standards being used to

“restore’ an aquifer that is not really restored,” and challenging ER 2.2, constitute

“impermissible challenge[s] to the existing license conditions.”*?' Staff states that “NRC'’s

%1% Id. at 31 (citing Rancho Seco Nuclear Generating Station, LBP-93-23, 38 NRC at
247-48); see also id. at 26, 28, 29, 32.

317 Id. at 26.

318 Id. at 21 (citing ER at 3.4-39, 3.4-40). We also note, regarding Petitioners’ reference
to Table 3.4-15 of the Application showing arsenic in Brule rising from .005 to .006, to .007 in a
few months in 1997, that Staff disputes the significance of this, stating that the actual arsenic
level readings were 0.005, 0.003, 0.006, and 0.007, and arguing that “therefore there was not a
continuous rise in the values,” which are in units of parts per million, so that “the variation may
reflect inherent variation in the measurement technique or natural water quality rather than a
true increase in arsenic levels.” Id. at 31 n.25.

39 d. at 21.
320 Id

321 Id. at 24; see Reference Petition at 10.
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groundwater protection program is embodied in NUREG-1569,%** which the Staff developed at
the Commission’s direction.”? Claiming that Petitioners’ challenge to the Applicant’s use of the
NDEQ groundwater restoration standards as secondary standards is impermissible because
“CBR does not propose to modify that license condition in this amendment application,”*** Staff
further argues that Petitioners’ challenges to the “adequacy of the NRC’s groundwater
restoration standards [are] impermissible under 10 C.F.R. § 2.335(a).”**

Regarding “Petitioners[‘] assertion that the Basal Chadron is used by animals and
people,” Staff argues that this is “not a challenge to the adequacy of the application because the
application provides documentation that it is unsuitable for domestic or livestock purposes.”*?
“In any event,” Staff argues, “without sufficient documentation to support their belief, the
contention should be rejected.”%

In the Staff’s view, Petitioners have also failed to present any supporting facts or

documentation for the existence of a “slow moving plume,” citing legal precedent for the

principle that “speculation or bare assertions that a matter should be considered are not

322 NUREG-1569, Standard Review Plan for In Situ Leach Uranium Extraction License
Applications: Final Report (June 2003).

33 NRC Response at 25 n.21 (citing National Mining Association; Denial of Petition for
Rulemaking, 67 Fed. Reg. 44,573, 44,577 (July 3, 2002)). Staff also quotes the following
language from “License Condition 10.3C”:

The secondary goal of groundwater restoration shall be on a parameter-by-

parameter basis to return the average well field unit concentration to the

numerical class-of-use standards established by the [NDEQ] . . ..” Id. at 25.

324 I d

35 Id. at 32. In oral argument, Staff argued alternatively that “that license condition is not
within the scope of this proceeding.” Tr. at 240.

3% NRC Response at 28 (citing TR 2.2-4).

327 Id
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sufficient to allow admission of a contention.”? Petitioners have, according to Staff, “failed to
present any support, expert or otherwise, for the assertion that ‘radioactive wastewater’ mixes
with Brule and High Plains Aquifers, or that the plume, if it does exist, poses a health threat.”**
Staff asserts that the Applicant “provides data in its Technical Report [at 2.7-37] that
demonstrates hydraulic separation between the Brule and Chadron Formations,” and that
Petitioners provide no information to counter this.>*

On Petitioners’ references to the USGS Atlas, Staff argues that “on its face [it] cannot be
used to explain the conditions at the North Trend site or to challenge the adequacy of the
application.”®' Statements from the Atlas regarding the current condition of the High Plains
aquifer, Staff suggests, “reflect the aquifer’s condition in a global sense and do not describe the
specific conditions at the North Trend site or in its immediate vicinity.”**?> Because the Atlas
addresses the High Plains aquifer, which covers an area of 174,000 square miles, “from a large-
scale perspective,” Staff insists that it is “neither instructive nor applicable to the geological
conditions existing at the North Trend site.”**

In addition, Staff argues that Petitioners’ allegations, including those on climate change,

1334

drought, and earthquakes, “are beyond the scope of the proceeding”™>* and “fail[ ] to state a

genuine dispute with the applicant on a material issue of fact” or to “state a basis under [] 10

38 |d. at 22 (citing Fansteel, Inc. (Muskogee, Oklahoma, Site), CLI-03-13, 58 NRC 195,
203 (2003)).

29 g,

%0 Id. at 24.

%1 1d. at 23-24.
%2 Id. at 23.

333 |y

¥4 NRC Response at 27.
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C.F.R. § 51.45 for requiring such a review.”** Nor, insists Staff, do Petitioners provide any
expert or “authoritative references” on climate change,**® or “provide a basis for their claim that
operations would contribute to further widespread drought.”’

With regard to Petitioners’ statements to the effect that “[l]ittle is known about the White
River fault and how it may contribute to fractures that allow for movement of radioactive water
when excursions occur,” Staff argues that these are mere assertions insufficient to support
admission of such a “contention,” and that Petitioners “provide no basis in fact [or]
documentation to support this assertion or demonstrate how the proposed operation impacts
the White River fault or vice versa.”*® According to Staff, Petitioners additionally “fail to provide
sufficient information or expert opinion to support a review beyond 2.25 miles.”* Relying on
NUREG-1569, which “states that applicants should consider water usage onsite and within a 2
mile radius of the proposed facility,” Staff points out that Applicant has stated “that it used a 2.25
mile radius to be consistent with previous historical studies that also used a 2.25 mile radius,”**°

and that the Application “provides an analysis of specific distances using the methodology

contained in NUREG-1569 and NUREG-1748.""'

335 Id
36 Id. at 32.
¥ d. at 21.

38 |d. at 24 (citing Fansteel, CLI-03-13, 58 NRC at 203); see also id. at 31-32; Reference
Petition at 9, 14.

%39 NRC Response at 26-27 & n.23 (citing Reference Petition at 10; NUREG-1569); see
also id. at 33.

¥0 Id. at 27 n.23 (citing NUREG-1569 at 2-4; TR at 2.2-1.24).

31 Id. at 27 n.24.
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Finally, regarding Petitioners’ reference to CBR purportedly “admit[ing] that failures with
its Chadron well casing caused increased Uranium and Radium-226 in the Brule well,”**? Staff
asserts that Petitioners take Applicant’s statements out of context.>** What is actually referred
to, according to Staff, is a statement from a section of the Application describing “[a] pre-
application monitoring program that the applicant undertook ‘to establish baseline groundwater
quality conditions in the North Trend area,” involving two monitoring wells, one in the Chadron
aquifer and a well in the Brule aquifer.*** Staff argues that, contrary to Petitioners’ implication
“that the Applicant’s operations have contaminated or will contaminate the Brule aquifer,” the
“‘wells and readings that Petitioners refer to were for testing of baseline groundwater conditions
and are not related to operations under the proposed license amendment.”**°

Staff states that, “[d]uring this baseline monitoring, which took place in 1996 and 1997,
readings in the Brule well were higher than expected, leading the applicant to conclude that
‘integrity problems with the Chadron well casing may have had an impact on the water quality in
the Brule well,” but that “[i]n fact, the ER notes that the Chadron well in question has been
‘plugged and abandoned.”*® Again, Staff argues, Petitioners provide “no basis for their
allegation that disputes the Applicant’s data indicating that the Brule and Chadron aquifers are

hydraulically separated.”*’

%2 Id. at 30 (citing ER at 3.4-83); see Reference Petition at 13.
33 NRC Response at 30.

344 /d

35 Id. (emphasis in original).

346 /d

347 Id
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B. Contention B: Alleged Environmental and Health Impacts
Petitioners in Contention B state:

ISL Mining is NOT Environmentally Friendly; ISL Mining May Have Caused Health
Impacts at Pine Ridge Indian Reservation Closing 98 Wells.#®

1. Petitioners’ Support for Contention B

Stating that CBR “claims throughout the Application and in public testimony that its ISL
mining process is proven and environmentally friendly,” Petitioners state that the “basis for the
contention[ ] is that CBR gives a mis-impression that its operations are environmentally friendly
when there are at least 23 reported incidences of spills at its current facility and reports of
excursions of radioactive wastewater into the Brule aquifer which does mix with the High
Plains aquifer.” They assert that the issue they raise is within the scope of this proceeding
“because CBR seeks to expand its operations on the basis that it is a less harmful alternative to
open pit uranium mining but CBR fails to take responsibility for environmental damage caused
by its form of ISL mining.” Materiality is asserted, based on the NRC being “required to
determine whether CBR’s current operation and proposed operation is in the best interests of
the general public,” with “environmental safety [being] key to that determination.”**°

Petitioners allege as fact that “CBR is responsible for several leaks including a 300,000
gallon leak of which only 200,000 gallons w[ere] cleaned up[;] a 25,000 [square foot]

contamination[;] and a two year long . . . leak [from a broken coupling] of at least one (1) gallon

per hour of radioactive waste.”*® Petitioners contend that “[these leaks migrated and may have

348 Reference Petition at 1, 15.
349 Id. at 15.

30 1q.: see also id. at 3, wherein Petitioners cite a statement in the July 8, 1997, Chadron
Record, to the effect that the two-year leak from the broken coupling resulted in an unknown
amount of contamination of at least 8,760 gallons per year, which Petitioners state was incorrect
and should have been ‘535,600 gallons per year.” Id. at 3 n.2. Regarding the alleged 25,000
square foot leak, this contaminated the Brule aquifer in 1996, according to Petitioners. /d. at 3.
At oral argument Petitioners indicated that the 300,000 gallon leak spilled onto the frozen White



-77-

1351

caused the contamination of 98 water wells on Pine Ridge Indian Reservation. Noting

CBR’s claim in its Application “that it believes that its operations result[ ] in minimal short term
impacts and no long term impacts,” Petitioners state that they believe that CBR’s “operations
result in major short term and long term adverse impacts.”*? Petitioners challenge sections of
the Application in which Applicant, referring to operations under its current license, claims
(1) that “[p]roduction of uranium has been maintained at design quantities throughout that
period with no adverse environmental impacts,” (2) that “the current commercial project,
including the successful restoration of groundwater . . . demonstrates that such a program can
be implemented with minimal short-term environmental impacts and with no significant risk to
the public health or safety,” and (3) that it has “environmental monitoring programs . . . to ensure
that any impact to the environment or public is minimal.”*®

In support of their arguments Petitioners again quote the statement from ER 5.4.1.3.2
that “[s]ince ISL operations alter the groundwater geochemistry, it is unlikely that restoration
efforts will return the groundwater to the precise water quality that existed before operations.”***
Noting references in the Application to a number of “excursions,” or movements of water used in
the mining process out of the wellfield area, Petitioners argue that these call into question

CBR’s claims of minimal environmental impact.**® Petitioners quote the following from the

Application in support of this argument:

River, stating that “it would have been much worse and none of it probably would have been
cleaned up if it were summertime.” Tr. at 289.

%1 Reference Petition at 15.

352 /d

%3 Id. at 15-16 (quoting from TR at 1-2, 1-6; ER at 4-12, 5-24).
%4 Id. at 16 (emphasis omitted).

355 Id
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ER 4.4.3.2 Impacts on Groundwater Quality

In addition to uranium, other metals will mobilize by the mining process. This
process affects the mining zone, which must be exempted from Clean Water Act
protections by the NDEQ and the EPA under the aquifer exemption provisions of
the State and Federal UIC regulations.

Excursions represent a potential effect on the adjacent groundwater as a result of
operations. During production, injection of the lixiviant into the wellfield results in
a temporary degradation of water quality in the exempted aquifer compared to
pre-mining conditions. Movement of this water out of the wellfield results in an
excursion.

Excursions of contaminated groundwater in a wellfield can result from an
improper balance between injection and recovery rates, undetected high
permeability strata or geologic faults, improperly abandoned exploration drill
holes, discontinuity and unsuitability of the confining units which allow movement
of the lixiviant out of the ore zone, poor well integrity, and hydrofracturing of the
ore zone or surrounding units.

To date, there have been several confirmed horizontal excursions in the Chadron
sandstone in the current license area. These excursions were quickly detected
and recovered through overproduction in the immediate vicinity of the excursion.
In all but one case, the reported vertical excursions were actually due to natural
seasonal fluctuations in Brule groundwater quality and very stringent upper
control limits (UCLs).

In no case did the excursions threaten the water quality of an underground
source of drinking water since the monitor wells are located well within the
aquifer exemption area approved by the EPA and the NDEQ. Table 4.4-1

provides a summary of excursions reported for the current license area.**®

Another argument raised by Petitioners is that, according to the Application, CBR “does

not perform any ecological monitoring at the current licensed operation,” and that it “does not

propose to perform any ecological monitoring for the North Trend Expansion Area,” based on its

discussion of ecological impacts elsewhere in its Application.**” They further note a reference in

the Application to a recent amendment to its current license authorizing an increased flow rate,

along with a reference to an estimated “corresponding [22%] increase in the emission of radon-

222 from the current operation” that would “have a cumulative effect” with the license

%6 jd. at 16 (quoting from ER at 4-12, 4-13).

%7 Id. at 17 (citing ER at 6-60).
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